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On May 22, 2019, the Tennessee Supreme Court issued an opinion in State v. Miller, which
held that “Tennessee Code Annotated section 39-17-1007 does not require search warrants to be
applied for by the office of the district attorney general.” 1 The issue in the case was whether the
word “process” as used in T.C.A. 39-17-1007 included a search warrant. The Tennessee Supreme
Court ruled that it did not. This comment will proceed in two parts. First, it will describe the history
and holding of the Miller case. Second, it will argue that the Tennessee Supreme Court
inappropriately ignored the rule of lenity, which required it to give deference to the defendant in
resolving the meaning of an ambiguous statute.
The facts of the case as described in the Tennessee Supreme Court opinion are
straightforward. The State alleged that on or about January 8, 2015, Mr. Miller committed the
offense of Sexual Exploitation of a Minor as defined by Tenn. Code Ann. §39-17-1003(a).2 As a
part of the investigation, “Detective Michael O’Keefe of the Morristown Police Department
obtained and executed a search warrant for the Defendant’s residence and computers.” 3 Detective
O’Keefe also filed an affidavit indicating that law enforcement consulted with the district
attorney’s office before requesting the warrant.4 The State gathered certain evidence because of
this search warrant that they intended to introduce against Mr. Miller. 5
Mr. Miller filed a motion to suppress the seized evidence arguing that law enforcement did
not have the authority to file for a search warrant. 6 The centerpiece of the argument is the statute
that governs Sexual Exploitation of a Minor and, specifically, T.C.A. §39-17-1007 which provides
that “[n]o process, except as otherwise provided, shall be issued for the violation of [s]ections 3917-1003 – 39-17-1005 unless it is issued upon the application of the district attorney of the
district.”7 Mr. Miller raised the issue of whether the process referred to in this statute includes the
search warrant that Detective O’Keefe obtained. 8 If the search warrant was “process,” then the
statute required the prosecutor to apply for the warrant, and Detective O’Keefe did not have the
constitutional authority.9 If he did not have constitutional authority to seize the evidence, then the
evidence could not be introduced at trial. 10
After a hearing, the trial court denied the motion. 11 The trial court held that a search warrant
was an investigative tool and not “process” as referenced in the statute. 12 The court did not delve
deeply into the law of process but held that process would refer to something like an arrest warrant,
a presentment, or an indictment.13 Because this did not fit into one of those categories, the trial
court found that the search warrant was not process.14
Additionally, the trial court found that, even if the issuance of the search warrant
constituted process, law enforcement met their obligation by consulting with the district attorney. 15
Although the statute says that the search warrant must be issued upon the application of the district
attorney, the trial court found that a mere consultation with them prior to filing met the statutory
definition.16

After this ruling, Mr. Miller pled guilty but reserved the certified question of law that is
central to this case: “Whether the affidavit in support of [the] search warrant and [the] search
warrant [itself] were subject to and complied with the requirements of T.C.A. §39-17-1007?”17 On
appeal, the Court of Criminal Appeals affirmed the trial court’s ruling that the statute did not apply
to search warrants.18
The Tennessee Supreme Court granted Mr. Miller the right to appeal and affirmed the
Court of Criminal Appeals’ ruling. The Supreme Court began their analysis by rejecting two Court
of Criminal Appeals’ cases that found in favor of similarly situated defendants. 19 The first case
was State v. Davis.20 In that case, the defendant raised the issue presented here, but the Court of
Criminal Appeals upheld the warrant based upon other law.21 The Court of Criminal Appeals did
hold that section -1007 “is broad enough to include a search warrant” and that “involvement of the
district attorney general was required . . . .”22 The Tennessee Supreme Court in Miller rejected this
holding as dictum because “the intermediate appellate court engaged in no particular analysis to
arrive at this conclusion.”23
The Court also addressed State v. Doria.24 In Doria, the Court of Criminal Appeals held
that the statute required the district attorney to apply for the search warrant but found that the State
complied with this rule because the prosecutor signed the application for the warrant.25 They found
the prosecutor’s signature to be a level of involvement sufficient to satisfy T.C.A. §39-17-1007’s
requirements.26 The Miller Court noted that Doria cited the supposed dicta in Davis and, therefore,
rejected the Doria holding.27
The Court then turned to an analysis of T.C.A. §§40-6-101 through -110 (2018), which
provides “the general law regarding the issuance of search warrants.” 28 The Court said that T.C.A.
§§40-6-101 through -110 does not provide any circumstances under which the district attorney
general alone may apply for a search warrant. 29 In fact, Tennessee Rule of Criminal Procedure
41(a) provides a list of the officials who can apply for a search warrant and that list includes any
law enforcement officer. 30 The Court found that had the legislature intended to deviate from the
wording of Rule 41 and the statutory scheme relating to search warrants, they “would have said so
explicitly.”31 Therefore, the Court held that process as listed in T.C.A. 39-17-1007 does not include
a search warrant and, therefore, the search warrant in Miller was proper.32
One of the fundamental rules of statutory construction is the rule of lenity. The rule of
lenity requires a court to resolve statutory ambiguity in favor of the criminal defendant.33 A word
is ambiguous if it “can reasonably have more than one meaning.” 34 A statute is ambiguous if it “is
susceptible [to] more than one reasonable interpretation.” 35 As the United States Supreme Court
has held, the rule of lenity “reflects not merely a convenient maxim of statutory construction but
is based on fundamental principles of due process.” 36
The rule of lenity serves two functions: (1) protecting the legislature’s authority to establish
the rules of criminal law by preventing the judiciary from being overly punitive and (2) protecting
the defendants’ rights to due process by ensuring that they have notice of the rules to be used
against them.37 This rule should apply to this case because the legislature has the right to set the
rules surrounding search warrants and defendants have the right to know who can obtain search
warrants against them. If there is ambiguity in the definition of process, then it should be resolved
in favor of the Defendant.

There are at least two points of ambiguity in the word “process” as used in T.C.A. §39-171007.38 First, the definition of “process” in the statute is not obvious. The Supreme Court did not
look to dictionary definitions of the word in their ruling, but the definition at the time of the
statute’s passage is certainly relevant. 39 If a fundamental word in the statute is unclear, then the
court should find that the statute’s applicability is ambiguous.
The legislature passed T.C.A. §39-17-1007 in 1990, and Black’s Law Dictionary at that
time included intermediate process in the definition of process.40 Black’s Law Dictionary defined
intermediate process (or mense process) as “distinguished from final process . . . signifies any writ
or process issued between the commencement of the action and the suing out of execution. ‘Mense’
in this connection may be defined as intermediate; intervening; the middle between two extremes.”
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The definition unties process generally from the process at the beginning of the case. The
modern colloquial definition of process is the service of process to begin the lawsuit and that
colloquial definition may be how the Supreme Court became confused about this ambiguity.
However, the legislators who wrote this statute had a broader understanding at the time they wrote
the statute. This is an ambiguity that should be resolved in favor of the Defendant.
Second, the Supreme Court’s conclusion makes an unwarranted jump in logic that, at
minimum, supplies some ambiguity but arguably serves to discredit the opinion as a whole. The
Court finds that the general law concerning search warrants allows law enforcement agents to
apply for search warrants. 42 The Court rejected Mr. Miller’s argument that T.C.A. § 39-17-1007
narrows this range because, the Court believed, the legislature would have been explicit about
narrowing the authority for search warrants had it intended to do so.43 It says this without providing
sufficient examples of divergent rules that might meet its requirements.
This extension of logic is inappropriate. The legislature regularly adds specific rules to an
area of established law with more generalized rules. 44 Such is frequently the purpose of legislation
and that is likely what happened with this case. The typical rule for search warrants is that law
enforcement officers can apply for them. However, it is reasonable to believe that, in cases of
sexual exploitation of a minor, the legislature wanted the district attorney to be the applicant and
therefore passed a statute to narrow the law.
There is even some precedent for the legislature to set different rules in child sex cases.
Tennessee Rule of Criminal Procedure 16 regulates the discovery process in criminal cases. 45
Section (d) of the rule sets out the procedure for protecting discovery and the sanctions for failing
to comply with discovery, but (d)(3) set out specific rules for child pornography cases. 46 Although
normally the defendant can get a copy of all of the discovery available to the state, Rule 16(d)(3)
prevents that copying when the discovery contains documents depicting sexual exploitation of
minors.47 The authors of those rules clearly wanted a difference in sexual exploitation cases and it
was unreasonable for the Supreme Court to ignore that difference here.
Defenders of the Tennessee Supreme Court opinion may argue that the modification in
Rule 16 is explicit to the point that practitioners can understand the difference while that in T.C.A.
§39-17-1007 is not. Rule 16 notes that it overrides the conflicting portions of the law. 48 However,
the deviation in T.C.A. §39-17-1007 is its own statute and, by that, declares itself separate and
apart from the other law in the field. The sexual exploitation of a minor statute creates a statutory
scheme that applies only to that set of crimes. The existence of this statutory scheme is an explicit

modification of the traditional law that should be sufficient for the Tennessee Supreme Court to
respect it.
Cases involving sexual exploitation of a minor are sensitive and involve substantial harm
to some of the most vulnerable people in society. It is important for the criminal system to get
those cases right, but it is also important to investigate them carefully. Being charged with sexual
exploitation of a minor can ruin someone’s life even if they are eventually acquitted. 49
If a search warrant is going to be issued on a sensitive case, then it makes sense that the
application would have to come from the top officials and it makes sense that the legislature would
provide that protection to the potentially harmed subject. Just because the rest of the body of law
does not provide for the limitation implied by this statute does not mean that the legislature would
not pass a statute containing a limitation. This logical leap supplies an ambiguity that should be
resolved in favor of the defendant.
Overall, the rule of lenity provides that ambiguity should be resolved in favor of the
defendant. In at least two places, this statute contains ambiguity. First, the definition of process at
the time of the law’s passage included intermediate process. Second, the addition of a rule to an
existing body of law is often done purposefully, so ignoring it in this case is not logical. Therefore,
the word process should be read to include a search warrant. The Supreme Court ignored this rule
and, therefore, released an incorrect ruling.
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