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Abstract

The concept of legal pluralism, defined as the coexistence of
multiple legal orders within a common geographical area, is
underutilized in analysis of revolutionary and transitional
change in the Middle East, but nonetheless offers a powerful
framework for explaining how and why states lose their mo-
nopoly on the production and enforcement of law. Nowhere is
the significance of legal pluralism more apparent than in
Egypt’s Sinai Peninsula, where non-state shari‘a courts
emerged in the post-revolutionary security vacuum in 201 1
and quickly established themselves as the most credible
providers of law and order in areas of North Sinai that had
been largely abandoned by the Egyptian government. In addi-
tion to challenging the sovereignty of the Egyptian state, shar-
i‘a courts also destabilized the Bedouin system of pre-Islamic
customary law (‘urf) that has historically regulated tribal
affairs in the absence of a strong central government in the
Sinai Peninsula.

This paper, based on field research conducted in the gover-
norate of North Sinai in August 2013, attempts to map the
triadic interactions between the three distinct legal systems —
shari‘a, ‘urf, and state — that coexisted and competed within
the same territorial area during the period of time from the
January 2011 revolution until September 2013. Using an
interdisciplinary approach that combines theories of legal plu-
ralism and historical institutionalism, this paper first identi-
fies two primary historical explanations for the emergence of
shari‘a courts: (1) the Islamizing effects of state-sponsored



development and labor migration policies on Bedouin society
in North Sinai starting in the 1980s; and (2) growing disil-
lusionment with state and tribal judiciaries viewed as com-
plicit in the authoritarianism of former president Hosni
Mubarak’s government. Second, this paper addresses the
resurgence of militant Salafism in North Sinai following the
Egyptian military’s return to power in July 2013 and argues
that the subsequent exclusion of moderate Islamists from the
formal political process has had the effect of channeling oppo-
sition activity into non-state institutions, including shari‘a
courts, which are increasingly functioning as platforms for
resistance against government authorities.
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To the extent that scholars and policymakers have been
concerned with the legal and constitutional dimensions
of the Arab uprisings, their attention has been directed
primarily toward the formal institutions of state-manu-
factured law. Analysis has focused on the activities of
high courts, parliaments, and the administrative appara-
tus of official justice systems, while largely declining to
acknowledge the importance of non-state institutions
and systems of normative rules that operate in the shad-
ow of modern bureaucratic governments. The concept of
legal pluralism, defined as the coexistence of multiple
legal or normative orders within a common geographical
area, is underutilized in analysis of revolutionary and
transitional change in the Middle East but nonetheless
offers a powerful framework for explaining how and why
states lose their monopoly on the production and en-
forcement of law. The diminished capacity of transition-
ing states emerging from authoritarianism —in Egypt
and across the region —has created space for the expan-
sion of non-state legal orders that offer an alternative
framework for justice and security.

Nowhere is the significance of legal pluralism more ap-
parent than in Egypt’s Sinai Peninsula, where non-state
shari‘a courts emerged in the post-revolutionary security
vacuum in 2011 and quickly established themselves as
the most credible providers of law and order in areas of
North Sinai that had been largely abandoned by the
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Egyptian government. By 2013, one shari‘a judge esti-
mated that the shari‘a courts had absorbed 75 percent of
the caseload once handled by Egypt’s official justice sys-
tem.! Although the return of military rule in July 2013
has severely curtailed the activities of North Sinai’s shar-
i‘a courts — particularly after several prominent shari‘a
judges were arrested on charges of inciting violence in
September 2013 — the rapid rise of this unofficial Is-
lamic justice system in the two years after the revolution
is a powerful example of the growing importance of
non-state actors as providers of justice and security in
countries undergoing transitions.

In addition to challenging the sovereignty of the Egypt-
ian state, shari‘a courts also destabilized the Bedouin sys-
tem of pre-Islamic customary law (‘urf) that has histori-
cally regulated tribal affairs in the absence of a strong
central government in the Sinai Peninsula. This paper,
based on field research conducted in the governorate of
North Sinai in August 2013, attempts to map the triadic
interactions between the three distinct legal systems —
shari‘a, ‘urf, and state — that coexisted and competed
within the same territorial area during the period of time
from the January 2011 revolution until September
2013.fi

Data gathered from cases and interviews reveals a stark
contrast between the behaviors of the two non-state legal
systems of the shari‘a and ‘urf courts toward the Egypt-
ian government and its official justice system during the
period of concern. Whereas shari‘a judges rejected the
authority of the state and expressed their desire to
achieve complete autonomy from it, ‘urf judges were
pursuing a strategy of integration and accommodation
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with the official justice system. Using an in-
terdisciplinary approach that combines theories of legal
pluralism and historical institutionalism, this paper first
identifies two primary historical explanations for the
emergence of shari‘a courts and their antagonistic rela-
tionship with the Egyptian state: (1) the Islamizing ef-
fects of state-sponsored development and labor migration
policies on Bedouin society in North Sinai starting in the
1980s; and (2) growing disillusionment with state and
tribal judiciaries viewed as complicit in the authoritari-
anism of former president Hosni Mubarak’s govern-
ment. Second, this paper addresses the resurgence of
militant Salafism in North Sinai following the Egyptian
military’s return to power in July 2013 and argues that
the subsequent exclusion of moderate Islamists from the
formal political process has had the effect of channeling
opposition activity into non-state institutions, including
shari‘a courts, which are increasingly functioning as plat-
forms for resistance against government authorities. Al-
though the research for this case study was conducted
prior to the advent of the Islamic State (IS), its findings
remain relevant in the context of current efforts by IS to
gain territorial control over the Sinai Peninsula' and re-
ports that it has established at least one shari‘a court in
North Sinai as of March 2015." Beyond the case of
North Sinai, this paper sheds light on the ways in which
conditions of social and economic exclusion tend to em-
power non-state actors —including insurgent groups —in
regions where government authorities are perceived as
ineffectual and illegitimate.
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A Brief History of Informal Justice in North Sinai

The phenomenon of informal dispute resolution is not
new to Egypt’s geographically isolated Sinai Peninsula,
where, in the absence of a strong state government, the
predominately Bedouin population has long governed
itself through tribal institutions. Although the approxi-
mately twenty tribes that reside in North Sinai—the
northernmost of the peninsula’s two administrative gov-
ernorates —have operated their own customary courts for
hundreds of years, only in recent years have these non-
state judiciaries begun to adopt an increasingly Islamic
character. After a period of quiet institutionalization un-
der the rule of former president Hosni Mubarak, during
which self-appointed and -trained Salafi arbitrators who
described themselves as shari‘a judges began to adjudi-
cate disputes in private homes, these judges took advan-
tage of the security vacuum induced by the 2011 upris-
ing to establish brick-and-mortar courthouses operating
in plain view of Egyptian authorities. Although these
makeshift shari‘a courts lack traditional enforcement
mechanisms and their judgments are not recognized or
implemented by the Egyptian government, the Salafi
groups with which they are closely affiliated attempt to
promote compliance through social pressure, intimida-
tion, and the mobilization of community policing units
(lijan shaabiya) that draw inspiration from Saudi Ara-
bia’s Committee for the Promotion of Virtue and Preven-
tion of Vice."

The rise of shari‘a courts since the 2011 uprising has
been enabled by two parallel trends: the growing influ-
ence of Salafi Islamist movements in the Sinai Peninsula
and the deteriorating capacity of state institutions. His-
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torically, the Egyptian government and its justice system
have never been able to assert full control over the re-
mote and sparsely populated governorate of North Sinai,
which, despite its strategic significance as a buffer zone
along the Israeli border, has been poorly integrated into
Egypt’s national governance and economic
development.'i The Bedouin population has long har-
bored separatist tendencies fueled by resentment of the
revolving door of occupying governments — the region
has changed hands at least seven times in the last hun-
dred years between the Ottoman Empire, Great Britain,
Egypt, and Israel"iii — that have struggled to control the
peninsula.

For centuries, the Bedouin have coped with the weakness
and transience of state institutions through largely au-
tonomous, tribal structures of governance, including
their traditional system of orally transmitted customary
law with pre-Islamic origins (‘urf). * Despite the
Bedouin community’s resentment and distrust of the
central government, cooperation between customary ‘urf
courts and the official justice system has been document-
ed since the 1980s. Mubarak's government tolerated the
tribal ‘urf courts largely out of pragmatism —as a way of
reducing the burden on state institutions by outsourcing
the administration of justice to local leaders and their
informal systems of social control. One anthropologist
working in North Sinai in the late 1980s found signifi-
cant evidence of integration between the government
and tribal justice systems, including stamped referral
slips indicating that police departments had transferred
certain cases from state to ‘urf courts for resolution.
This overt cooperation became increasingly intensive
under Mubarak’s rule, during which state authorities in
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North Sinai made efforts to certify ‘urf decisions in order
to render them enforceable by the local administrative
bureaucracy.X The state’s voluntary outsourcing of adju-
dicative functions to ‘urf courts had the dual effect of
reducing the administrative burden on a weak state jus-
tice system and providing a basis for the implementation
of ‘urf rulings by the state law-enforcement apparatus.

As in other tribal-based societies in the Middle East, the
development of ‘urf law in North Sinai was driven not
by religious ideology but by the necessity of formulating
predictable rules to regulate disputes in the absence of
any reliable central authority capable of invoking the
force of the state to maintain order.¥ Although ‘urf law
has pre-Islamic origins and is administered by tribal
judges who tend to identify only loosely as Muslim, de-
mographic changes in the Sinai Peninsula beginning in
the 1980s contributed to the Islamization*ii of the
Bedouin population and created conditions conducive to
the institutionalization of shari‘a courts.

The Rise of Sharia Courts Since 2011

The Sinai Peninsula has always been considered a lawless
and semiautonomous region, but the 2011 uprising pre-
cipitated a further devolution of power and legitimacy
away from the weakened government and toward non-
state institutions, providing alternative mechanisms for
dispute resolution and law enforcement, including not
only the preexisting ‘urf courts but also a newly institu-
tionalized form of non-state judiciary: shari‘a courts.
Emboldened by the collapse of Mubarak’s government in
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2011, shari‘a judges who had previously operated un-
derground throughout the 1990s and 2000s under
Mubarak’s rule — to avoid detection by a state security
apparatus that regarded Islamists as a threat to the
regime’s political survival —took the unprecedented step
of establishing marked brick-and-mortar courthouses
and publicly advertising their services. Between the pop-
ular uprising in January 2011 and the return of military
rule in July 2014, at least fourteen shari‘a courts were
established in North Sinai alone, with others reportedly
operating in areas closer to the Nile Delta “mainland” of
Egypt, including the coastal cities of Port Said and Is-
mailiya. X

The shari‘a courts established after the 2011 uprising
were a new and destabilizing addition to the landscape of
informal justice in North Sinai and quickly absorbed
much of the work that was previously done by state or
‘urf courts. The expansion of the shari‘a courts was fur-
ther accelerated by the repeated closure of many state
courts and police stations in North Sinai in response to
escalating armed attacks against government targets in
the aftermath of the revolution.*¥ Within three years of
the resignation of former president Hosni Mubarak in
February 2011, shari‘a courts —which provided volun-
tary arbitration services free of cost, in contrast to ‘urf
courts, which often charge upwards of US $7,000 to
resolve a single case*''—had become so popular among
residents of North Sinai that shari‘a judges claimed to be
hearing cases brought not only by observant Muslims
but also by Christians, secular-inclined local business-
people, and even Egyptian government employees.*"ii It
had become clear that shari‘a courts, although they were
ideologically aligned with and, in many cases, directly
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administered by local Salafi leaders, were increasingly
being used by non-Islamists because of their reputation
for efficiency and integrity in contrast with an official
justice system notorious for its corruption and
brutality.*¥iil In addition to their moral advantage over
state courts, the shari‘a judges of North Sinai were in-
creasingly viewed favorably in comparison with their ‘urf
counterparts, who not only charge exorbitant fees for
their services but have also developed a reputation for
accepting bribes and allowing favoritism and tribal loyal-
ties to influence their judgments.*

The deepening of a pluralistic legal order in North Sinai
has important implications for the legitimacy of Egypt’s
governing institutions. Non-state judiciaries are not nec-
essarily antagonistic toward or destabilizing of govern-
ments, as illustrated by the historically cooperative rela-
tionship between the Egyptian government and tribal
‘urf courts, which have long pursued a strategy of inte-
gration rather than confrontation with the official justice
system and have recently gone so far as to advocate con-
stitutional reforms that would codify an official legal sta-
tus for ‘urf law.** However, in the case of non-state shar-
i‘a courts in North Sinai, self-appointed Islamic judges
explicitly rejected not only the secular aspects of Egypt’s
legal and constitutional system but also the moderate
interpretation of Islam promoted by the official religious
establishment, al-Azhar.xxi

Although the non-state Islamic justice system relied on a
voluntary model of arbitration and was used primarily to
administer monetary civil penalties known as ta’zir*i for
tort claims, property, and marital disputes, shari‘a judges
expressed their hope that, in the future, these courts will

Program on Governance and Local Development 15



be sufficiently institutionalized and possess the requisite
enforcement mechanisms to administer the full spectrum
of Islamic penalties, including corporal and criminal
punishments (hudud). Shari‘a courts benefited from
their association with Salafi community-policing groups
known as popular committees (lijan shaabiya), which
helped to promote compliance with court decisions
through social pressure in the post-revolutionary securi-
ty vacuum. Although the popular committees purported
to be unarmed, one Salafi leader in Rafah claimed that
the Gama’a Salafiyya group had mobilized its own para-
military wing to enforce shari‘a judgments. it Although
the activities of North Sinai’s shari‘a courts have been
severely curtailed by escalating counterterrorism mea-
sures since July 2013, the Islamic State’s recent annexa-
tion of the Sinai-based jihadist group Ansar Beit al-
Magqdis suggests that unofficial Islamic courts could be
reestablished in the near future. In March 2015, a shari‘a
court reportedly established by ISIL’s branch in Sinai
issued its first ruling, convicting two men of highway
robbery and ordering that their hands be cut off accord-
ing to the punishment prescribed by the Quran. v

Historical Origins of Islamization

In a region where non-state ‘urf judiciaries have long
coexisted symbiotically with the Egyptian government,
what conditions explain the emergence of a separate sys-
tem of non-state Islamic courts that aspire to create a
tully autonomous legal order and whose long-term goal
is the outright replacement of state law with shari‘a? Al-
though the institutionalization of shari‘a courts acceler-
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ated rapidly in the legal and security vacuum induced by
the collapse of Hosni Mubarak’s police state in 2011, the
contemporary Islamization of North Sinai’s pluralistic
legal order is a historically contingent process that began
decades ago with the implementation of state-sponsored
development and resettlement projects in the 1980s and
1990s that exerted alienating effects on the region’s pri-
marily Bedouin population. A series of interventionist
policies in North Sinai, notably the reclamation of tribal
lands, sedentarization projects, and the promotion of
labor migration from the Nile Delta region, transformed
the structure of Bedouin society in ways conducive to the
adoption of conservative Islamist ideology and with it
the establishment of an autonomous shari‘a-based sys-
tem of dispute resolution offering an Islamic alternative
to Egypt’s primarily secular legal system.

Following Israel’s withdrawal from the Sinai Peninsula in
1975, the Egyptian government launched a massive de-
velopment campaign to capitalize on the region’s natural
resources and strategic access to the Suez Canal.**V By
the 1980s, the Egyptian government had launched a
major agricultural policy and “land reclamation” pro-
gram to convert 214,000 acres of desert into agricultural
land. The plan also proposed increasing the population
of Sinai from a mere 172,000 primarily Bedouin inhabi-
tants to nearly 1,000,000, by encouraging labor migra-
tion from overpopulated areas in the Nile Valley.*Vi At a
time when Hosni Mubarak’s regime was striving to lib-
eralize the national economy and attract foreign invest-
ment, the Sinai Peninsula was described glowingly in
official reports as a commercial utopia and potential
“Red Sea Riviera” with the potential to transform Egypt
into a global economic power and tourist destination.**"i
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Despite these ambitious objectives, the development
plan was designed with little concern for the rights and
livelihood of the indigenous Bedouin, who were not only
expelled from tribal lands to accommodate construction
and tourism projects but were also systematically exclud-
ed from employment opportunities in these industries,
in addition to being barred from military service.x*Viii
Firsthand accounts from Bedouin who were displaced
starting in the 1980s convey bitter resentment toward
development projects that pushed Bedouin tribes away
from their prime territory along the southern coast and
toward the barren interior of the peninsula.** Disrup-
tive development projects in North Sinai, including the
construction of an industrial zone, the opening of
agribusinesses, and the laying of the gas pipeline to Is-
rael and Jordan, were perceived as a mechanism for se-
questering Bedouin land without redistributing any of
the profits.** Increasingly, the Egyptian government was
viewed as a parasitic occupier pursuing exclusionary
macroeconomic growth at the expense of the local popu-
lation.

Over time, the economic and territorial disenfranchise-
ment of the Bedouin gave rise to strong antigovernment
sentiment and a fertile environment for the adoption of
conservative Islamist ideology. Two particularly destabi-
lizing aspects of the development campaign, sedentariza-
tion and labor migration into Sinai from areas of the Nile
Delta, created conditions conducive to Islamization.

Efforts to increase Sinai’s population tenfold by incen-
tivizing labor migration resulted in the introduction of a
non-native population that included religious-conserva-
tive elements. Among the hundreds of thousands of la-
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bor migrants were Egyptians educated at private Islamic
schools and public universities known for the Islamist
orientation of their faculty, including Zagazig
University. X

Furthermore, these resettlement plans proposed the cre-
ation of approximately twelve new towns and an intru-
sive system of roads that did not conform to traditional
zones of tribal authority.**ii Scholars of tribal societies in
the Middle East have long observed a correlation be-
tween the phenomena of sedentarization and Islamiza-
tion in previously nomadic or pastoral societies, and
some have suggested a causal link between these two
processes. i For example, in a case study of the impact
of sedentarization on a Somali community, Elizabeth
Waithanji argues that sedentarization facilitates the
adoption of Islamic ideology because it brings formerly
nomadic groups that previously lacked ties to institu-
tionalized religion into contact with mosques and formal
religious practices that take root more easily in sedenta-
rized communities.**" Also supporting the presence of a
causal relationship between sedentarization and Is-
lamization, Aharon Layish has suggested that the break-
down of tribal hierarchies and solidarity networks that
occurs as when nomadic groups are disaggregated into
family units and settled in individual homes leads them
to look to alternative sources of moral and spiritual au-
thority outside of the tribe.**¥ This case study finds sim-
ilar patterns in North Sinai, where sedentarization ap-
pears to have corresponded to a decline in the influence
of tribal elites in the face of competition from religious
leaders and mosques.
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The Islamizing effects of state-sponsored development
projects were compounded by the politically repressive
practices of the Mubarak government, which arbitrarily
detained thousands of Bedouin on suspicion of involve-
ment in bombings targeting Red Sea resorts in 2004
and 2006.**i This combination of economic exploita-
tion, political marginalization, and violent repression
contributed to a toxic climate of mutual suspicion and
animosity between the Sinai Bedouin and the Egyptian
government. The result was a sharp erosion of confi-
dence in the legitimacy of state institutions. As the popu-
lation of North Sinai became increasingly distrustful of
the central government of Hosni Mubarak, many shifted
their allegiance to an emerging grassroots Salafi move-
ment offering essential public services —including com-
munity policing and dispute resolution — that the central
government was failing to deliver.

By the 1990s, Salafi organizations such as Ahl al-Sunna
wa’al-Gama’a had established a large following in North
Sinai, particularly in more densely populated areas such
as the city of Arish, where tribal loyalties are weaker and
semi-urban, sedentarized communities are more suscep-
tible to the influence of religious ideology. Among the
early intellectual leaders of these Salafi groups were self-
trained clerics, who came to be known as shari‘a judges
through their skillful resolution of disputes, first in pri-
vate homes but later —after the 2011 revolution—in
publicly marked courthouses that operated in plain view
of state authorities. Ahl al-Sunna wa’al-Gama’a was ac-
tively involved in the administration of shari‘a courts in
North Sinai during the period of concern for this case
study, as evidenced by the fact that its branch office in
Arish was founded by a prominent shari‘a judge who
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also presided over the House of Shari‘a Judgment (the
two organizations occupied adjacent offices on the same
floor of a building in downtown Arish at the time of field
research).

Shari‘a courts continued to expand their operations un-
der the rule of Islamist president Mohamed Morsi,
which was prematurely cut short by a popularly backed
military coup on July 3, 2013. Despite the military’s ef-
forts to weaken the Salafi movement in North Sinai by
arresting several prominent Salafi leaders and shari‘a
judges in the months following Morsi’s overthrow, this
crackdown has had the effect of further galvanizing Is-
lamists around the detainees, whose incarceration has
been leveraged as a propaganda tool. For example, the
Facebook page of the Salafi group Ahl al-Sunna wa’al-
Gama’a has disseminated photographs of three detained
shari‘a judges with the slogan “Freedom to the heroes of
Sinai.”*xVii Although the activities of shari‘a courts in
North Sinai have been curtailed by the arrests of these
judges, Salafi movements have historically adapted
quickly to conditions of repression and may adapt to the
current crackdown by continuing their activities under-
ground.

Methodology and Theoretical Framework

This case study incorporates interviews conducted in the
governorate of North Sinai in August 2013 as well as
local media reports, Egyptian government reports, and
qualitative data gathered from accounts of disputes liti-
gated in non-state courts since 2011 (see tables 1 and
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2). Interviewees include two shari‘a judges, four ‘urf
judges, as well as lawyers and litigants with experience
resolving disputes in state as well as non-state courts in
the areas of Arish, Sheikh Zuweid, and Rafah.

Field research in North Sinai indicated that shari‘a courts
and ‘urf judiciaries were pursuing polar-opposite strate-
gies in North Sinai: the former rejected the authority of
the Egyptian state and were seeking autonomy from it,
while the latter were pursuing greater integration be-
tween tribal customary law and the official justice sys-
tem. Proceeding from this observation, this paper at-
tempts to explain the divergent behaviors of these paral-
lel non-state judiciaries with an interdisciplinary theoret-
ical framework that combines the concept of legal plural-
ism with a model of inter-institutional interaction drawn
from political science. Theories of legal pluralism offer a
framework for understanding the existence of multiple
legal orders within a common geographical area, but le-
gal pluralism is not well equipped to explain significant
variations in the interactions between these different or-
ders, which range from antagonistic to cooperative.

The potential for variation in the orientations of non-
state judiciaries toward the state is demonstrated clearly
in North Sinai, where shari‘a courts have explicitly re-
jected the authority of both the official justice system and
the state-regulated religious established represented by
al-Azhar. In contrast, tribal ‘urf courts have a long histo-
ry of symbiotic and cooperative relations with the Egypt-
ian government and recently have gone so far as to advo-
cate constitutional reforms that would codify a formal
status for ‘urf law within the framework of the official
justice system.**Viil Why do some non-state judiciaries
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operating in contexts of legal pluralism cooperate with
governments, while others fiercely reject their authority?
Political scientists working in the tradition of historical
institutionalism have shed light on the question of why
some non-state institutions cooperate with state authori-
ties while others oppose them.*** The following discus-
sion attempts to bridge these two theoretical approaches
to explain the opposite orientations of North Sinai’s ‘urf
and shari‘a courts toward the Egyptian state and official
justice system.

Legal Pluralism: A Theory of Coexistence Between
State, ‘urf, and Shari‘a Law

The concept of legal pluralism,*! defined as the coexis-
tence of multiple legal or normative orders within a
common geographical area or the absence of a state mo-
nopoly on the production and administration of law, has
been applied extensively in European, South American,
and sub-Saharan African contexts but is underutilized in
analysis of the Arab uprisings. To the extent that scholars
have addressed legal questions raised by Egypt’s transi-
tion, their work has focused on public and constitutional
law as the exclusive domain of sovereign governments,
in keeping with the traditional paradigm of legal central-
ism and its normative claim that “law is and should be
the law of the state, uniform for all persons, exclusive of
all other law, and administered by a single set of state
institutions.”*!" Official judicial and legal institutions
have been key protagonists in recent political battles in
Egypt, as illustrated by the highly symbolic trials of for-
mer president Hosni Mubarak and other former regime
officials, a unilateral constitutional declaration issued by
former Islamist president Mohamed Morsi that immu-
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nized executive decisions from judicial review in 2012,
and the most recent rewriting of the constitution follow-
ing Morsi’s overthrow in 2013.X While the laws and
courts of the state have indeed been at the center of pow-
er struggles in the post-Mubarak period and throughout
Egypt’s modern history, the scholarly preoccupation with
official legal and constitutional institutions —which some
have gone so far as to describe as “constitutional
fetishism”!ii — has obscured an equally important aspect
of the country’s social and political infrastructure: the
presence of autonomous, non-state legal and normative
orders operating in the shadow of the state.

A state-centric approach to the study of law fails to cap-
ture fully the complexity of Egypt’s legal landscape,
which has long been animated by the interactions be-
tween three parallel legal orders — state law, shari‘a, and
customary ‘urf— that operate in constant tension and
dialogue with one another. Shari‘a, in addition to partic-
ipating in the triadic pluralistic legal order described
above, is also internally pluralistic, by virtue of its nu-
merous interpretive schools of thought. X State institu-
tions, including the Supreme Constitutional Court and
the official religious establishment represented by al-
Azhar, have played an active role in promoting a moder-
ate interpretation of shari‘a that is consistent with the
needs of modern society, but nonetheless these govern-
ment institutions face resistance and competition from
non-state religious authorities that challenge the official
Islamic discourse.X" Despite al-Azhar’s efforts to assert a
monopoly on the interpretation of Islam, non-state Is-
lamist movements, including the ultraconservative
Salafis associated with the shari‘a courts of North Sinai,
contest the moderate view of Islam promoted by Egypt’s
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official religious establishment and advocate for a strict
literalist interpretation of the original divinely revealed
sources of law, the Qur’an and Sunna.

The third branch of Egypt’s pluralistic legal order, cus-
tomary ‘urf, has been defined by Aharon Layish as “un-
written law shaped on the ground by the collective prac-
tice of the community, outside the control of the central
authority”XV! Layish contrasts ‘urf, characterized by a
tendency toward decentralization and adaptation to par-
ticular geographical and cultural circumstances, with the
more text-based and change-resistant tradition of shar-
i‘a, which in its most doctrinally conservative form is
described as “eternal, immutable and imposed on society
from above.”xVii

In the case of North Sinai, the interactions and conflicts
between the two non-state legal orders of ‘urf and shari‘a
have been shaped by the shadow of state law and can be
understood as a reflection of the government’s historical
inability to maintain a monopoly on legal authority. The
2011 uprising precipitated a further devolution of pow-
er to alternative normative systems that are increasingly
challenging the state’s claim to exclusive sovereignty. As
repeated and controversial revisions of Egypt’s constitu-
tional framework, alongside the growing politicization of
the judiciary,*Viil have weakened the legitimacy of the
official legal order, the influence of the two primary non-
state normative systems — ‘urf and shari‘a—has become
all the more apparent. In the context of a clear erosion in
the legitimacy of Egypt’s laws and justice system, the
concept of legal pluralism offers a powerful framework
for understanding patterns of instability, conflict, and
violence in the post-Mubarak era—a period during
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which the state’s capacity to enforce order has faced un-
precedented challenges from alternative systems of dis-
pute resolution and informal security provision, as illus-
trated by a dramatic increase in the incidence of extraju-
dicial killings by civilian vigilantes,** community polic-
ing initiatives,' and the growing popularity of non-state
courts applying customary ‘urf, as well as shari‘a.! All of
these exercises of law by non-state actors make clear that
Egypt’s multipolar legal landscape cannot be adequately
understood through the traditional paradigm of legal
centralism and is more amenable to a legal pluralistic
approach.li

Modeling Behavioral Variation Between Non-State Ju-
diciaries

The concept of legal pluralism described above offers an
explanation for the coexistence of two distinct non-state
legal orders in North Sinai, but it does not provide a
framework for understanding variation in their behavior
toward the Egyptian government. However, political
scientists working in the tradition of historical institu-
tionalism have classified several types of possible rela-
tionships between state and non-state institutions, of
which the three most relevant to this case study are iden-
tified as “complementary,” “competing,” and “substitu-
tive.”il Complementary non-state institutions perform a
gap-filling function, by addressing deficiencies in the
state institutional framework, but without violating the
formal rules of the system. Substitutive non-state insti-
tutions are employed by actors who seek outcomes com-
patible with formal rules and procedures but tend to be
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found in environments where formal rules are not rou-
tinely enforced, such as weak or fragile states. Finally,
competing non-state institutions aspire to create out-
comes that are incompatible with rules established by the
state.V These three categories of behavioral variation
provide a framework for describing the ways in which
the two non-state legal systems in North Sinai— ‘urf and
shari‘a—have pursued opposite strategies of integration
and autonomy in their relations with the Egyptian gov-
ernment and official justice system.

Mapping the Triadic Interactions Between State, ‘urf,
and Shari‘a Courts

Field research in North Sinai in August 2013 revealed a
stark difference in the orientations of ‘urf and shari‘a
courts toward Egypt’s constitution and official justice
system. ‘Urf judges emphasized the importance of tailor-
ing their rulings to comply with state laws, favored in-
creased coordination with state authorities, and even
lobbied for the creation of a special department within
the Justice Ministry that would provide training and fi-
nancial support to ‘urf courts." In contrast, shari‘a
judges insisted that Islamic law must always prevail in
cases of conflict between shari‘a and Egyptian law.
Whereas ‘urf judges saw their role as supplementing, not
subverting, the work of state courts, shari‘a judges were
motivated by what they described as a religious obliga-
tion to replace an official justice system that was, from
their perspective, failing to uphold Islamic law. One
judge, Sheikh Abu Faisal, explained that shari‘a courts
will occasionally take into account state laws in minor
disputes, such as those related to traffic violations, but he
insisted that the divine law must always prevail when it
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comes into conflict with man-made legislation." Sheikh
Assad al-Beik expressed disappointment that shari‘a
courts, which practice a form of binding arbitration in
which the enforcement of a judgment relies on prior
consent of both parties, do not currently have the au-
thority or enforcement capacity to implement the full
spectrum of hudud, the harshest of Islamic criminal
punishments, including “cutting the hand or the neck or
lashing the back or stoning ... because we do not have a
full Islamic state, yet.!Vi

Data gathered by the author on recent cases heard by
shari‘a courts in North Sinai reveals that a majority of
arbitrations are related to tort claims, including battery,
divorce, and land disputes (see Table 2). Although ‘urf
courts commonly hear serious murder cases and have
even prosecuted human traffickers, shari‘a courts have
had difficulty litigating these more serious crimes, due to
the difficulty of forcing the defendant to submit to bind-
ing arbitration. There was at least one notable exception
of a shari‘a court litigating a murder case in 2012, and
there were indications that informal enforcement mech-
anisms, such as the social pressure exerted by popular
committees, were gradually enabling shari‘a courts to
take on more serious cases once considered beyond the
scope of their authority.

According to one shari‘a judge, Sheikh Assad al-Beik, in
cases in which a court specifies a hudud punishment but
does not have the power to enforce it, the court instead
applies a more lenient ta’zir'™i! punishment— usually a
monetary fine —while informing the defendant of the
hudud punishment to which he would hypothetically be
subject in a full Islamic state.'® Although ‘urf courts, like
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shari‘a courts, do not have their own law-enforcement
officials to implement rulings, ‘urf courts have benefited
from cooperation with state authorities, the ability to
mobilize coercive social pressure derived from tribal
membership through the appointment of a guarantor
(kafiil),™ and a tradition of forcing recalcitrant defen-
dants to appear in court by confiscating their property
(often vehicles or camels) through a practice known as
wisaaga (for examples, see cases U2 and U4 in Table
1). The following section will describe the divergent
behaviors of ‘urf and shari‘a courts with reference to the
categories of inter-institutional interaction described
above.

‘Urf Courts: A History of Co-Optation and Integration

Of the different patterns of institutional interaction de-
scribed in Section 3, ‘urf courts exhibit the characteris-
tics of complementary and substitutive institutions in
their relations with the Egyptian state, while shari‘a
courts function as both competing and substitutive insti-
tutions. Like complementary institutions, ‘urf courts
have evolved out of the need to provide a system of order
and justice in the absence of a strong central government
capable of resolving disputes but nonetheless conform to
the formal rules of the state, however weak it may be.
The outsourcing of sovereign law-enforcement functions
to non-state ‘urf courts in North Sinai is consistent with
the political-science literature on the “gap-filling” func-
tion of informal institutions in fragile or transitioning
states, where non-state judiciaries offer an alternative to
government bureaucracies that are often unable to main-
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tain security and deliver essential public services. i At
the same time, ‘urf courts also resemble substitutive in-
stitutions, in that they consciously seek integration with
the official justice system —for example, seeking gov-
ernment notarization of ‘urf rulings, to render them en-
forceable by government officials. it

The symbiotic relationship between “urf courts and the
Egyptian state has deep historical roots. The Bedouin of
North Sinai have always considered themselves an au-
tonomous and self-governing society, and, for the most
part, the successive empires and governments that have
laid territorial claims to the peninsula have allowed tribal
groups to adjudicate their own disputes through ‘urf for
two main reasons. First, state bureaucracies have lacked
the capacity and legitimacy needed to enforce compliance
with state laws. Second, from a practical economic per-
spective, governments have found it more efficient and
cost effective to outsource a range of state administrative
functions to tribal leaders than to attempt to microman-
age governance of the Sinai. At least since the fourteenth
century, successive occupying powers including the Ot-
toman and Byzantine empires have voluntarily delegated
law enforcement and administrative functions —includ-
ing tax collection and border control —to the region’s
Bedouin tribes as a form of indirect rule.V A similar
pattern of outsourcing sovereign-state functions to in-
digenous institutions has been documented in former
European colonies in sub-Saharan Africa, where occupy-
ing powers deliberately cultivated legal pluralism to con-
solidate their political control through a strategy of indi-
rect rule.®¥ Similar to the manner in which European
colonial powers historically delegated traditional state
functions to non-state actors to facilitate indirect rule,
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the Egyptian government’s strategy for governing the
Sinai Peninsula has been characterized by carefully con-
trolled grants of limited autonomy.

With the rise of crime and Islamic extremism in the
1980s, the central government increasingly regarded the
autonomy of the tribes as a national security risk and
made efforts to co-opt their leaders into the ruling par-
ty’s political machine, while at the same time revealing
their distrust of the Bedouin by excluding them from
serving in the police or military.*! Mubarak created a
Bedouin Affairs Department in Sinai in an effort to inte-
grate the tribes into the administrative apparatus of the
state and better monitor their activities, in addition to
manipulating the appointment of tribal sheikhs. Accord-
ing to an ‘urf judge and prominent elder in the Sawarka
tribe, Sheikh Abdel Hady, the department began to co-
operate closely with tribal courts, and, in 2006, the local
state security directorate in Arish went so far as to set up
a large tent in the government compound and invited
‘urf judges to hear cases there.*"ii During this time, ‘urf
judges began to receive salaries from government pay-
rolls, and cooperation between ‘urf courts and the official
justice system became further institutionalized. Even
leading judges in the official justice system have publicly
acknowledged close cooperation between state security
and ‘urf courts in rural areas of Egypt including North
Sinai, where police have strong ties to local families and
tribes. xvii

‘Urf judges interviewed in North Sinai for this case study
noted that they deliberately tailor their rulings to comply
with state law and negotiate with local officials to secure
the certification and enforcement of certain judgments
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by the state bureaucracy. During negotiations over the
rewriting of Egypt’s 2013 constitution, they also lobbied
for the inclusion of provisions that would legally recog-
nize the status of ‘urf within the framework of the offi-
cial justice system.™* This concern for compliance with
state law is characteristic of complementary institutions,
which perform a “gap-filling” function by addressing
deficiencies in the state institutional framework, but
without violating the formal rules of the system.

Shari‘a Courts Seek Autonomy from the State

While ‘urf courts have historically pursued a strategy of
integration with a state that simultaneously seeks to co-
opt them, shari‘a courts have pursued an opposite strate-
gy, aspiring to complete autonomy from the state. The
theories of institutional interaction outlined above help
to explain the significant behavioral variation between
these two systems. Shari‘a courts, like ‘urf courts, are
substitutive institutions, in that they are seeking out-
comes that state institutions were designed to achieve
but have nonetheless failed to deliver. Although shari‘a
courts object to many of the secular-oriented policies and
goals of the Egyptian state, they share the government’s
interest in combating crime and lawlessness in North
Sinai. As the shari‘a judge Sheikh Assad al-Beik ex-
plained, “The people are calling for shari‘a judgment be-
cause the state courts are broken.”* Another shari‘a
judge, Sheikh Hamdeen Abu Faisal, also described the
work of the shari‘a courts as complementing and not
necessarily clashing with the official justice system. Ac-
cording to Sheikh Abu Faisal, the shari‘a courts “are not
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on a collision course with the authorities but are on a
path parallel with it, by absorbing people and reducing
their need to resort to the police and state judicial au-
thorities which cause delays in litigation and exacerbate
problems.”™i This relatively nonconfrontational state-
ment contradicts the overtly hostile attitude toward the
state that is more commonly expressed by shari‘a judges
in North Sinai and suggests that the relationship be-
tween shari‘a courts and the Egyptian state is more com-
plex than may superficially appear. Despite their pursuit
of an ultraconservative Islamic project that is at odds
with the formal rules of the state legal system, shari‘a
courts nonetheless share common goals with the state in
curbing crime and lawlessness. The government’s failure
to achieve these goals through its own institutions has
encouraged the devolution of sovereign-state adjudica-
tive and law-enforcement functions to shari‘a courts that
function as a substitute for dysfunctional state institu-
tions.

In addition to their role as substitutive institutions, and
unlike the ‘urf courts, shari‘a courts also exhibit the char-
acteristics of competing institutions, in that they strong-
ly reject the authority of the state and seek complete au-
tonomy from it. The antagonistic relationship of shari‘a
courts toward state authorities and their desire to impose
Islamic legal norms that are at odds with the rules of the
official justice system is typical of competing non-state
institutions, which Helmke and Levitsky define as seek-
ing outcomes that are incompatible with the objectives of
the government. For example, Sheikh Ahmed al-Beik—
head of the House of Shari‘a Judgment in the North
Sinai city of Arish —said that he views the mission of the
shari‘a courts as promoting an ultimate goal of “a pure
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Islamic state” based on a reading of the Qur’an that is
significantly more conservative than the moderate Is-
lamist political program of the Muslim Brotherhood,
which al-Beik criticized for its tendency toward modera-
tion and compromise with secular forces.**ii During the
time period of concern for this case study, the shari‘a
courts of North Sinai functioned as competing institu-
tions insofar as they were promoting a vision of Islamic
statehood that diverges sharply from the relatively mod-
est Islamic provisions contained in the Egyptian consti-
tution. Xl

Shari‘a Courts Challenge Islamic Legitimacy of State
Religious Establishment

Consistent with their rejection of the Egyptian govern-
ment’s authority and legal legitimacy, the shari‘a courts
have also challenged the religious legitimacy of the offi-
cial Islamic establishment, al-Azhar, which has histori-
cally cooperated with the state and shares its interest in
promoting a moderate interpretation of Islam. When
asked if the shari‘a courts of North Sinai look to al-Azhar
for guidance, a shari‘a judge in Arish, Sheikh Assad al-
Beik, said dismissively, “Azhar has nothing to do with
shari‘a. It is an agent of the state.”

Despite al-Azhar’s recent efforts to secure greater institu-
tional and financial independence from the Egyptian
government, it has never aspired to the level of autono-
my that the shari‘a courts of Sinai have attempted to
claim for themselves.™v Of greater importance to al-
Azhar than institutional independence is its desire to be
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recognized as Egypt’s supreme moral and religious au-
thority —a status it succeeded in codifying in the draft
2013 constitution.™! Al-Azhar has consistently at-
tempted to assert a monopoly on religious interpretive
authority in Egypt. For example, in 2007, al-Azhar de-
clared that Dar al-Iftaa—a scholarly institution estab-
lished by the Egyptian government in the late nineteenth
century that is responsible for issuing official religious
edicts known as fataawa (the plural form of
“fatwa”)**Vil —was the only organization legally autho-
rized to issue fataawa, in response to concerns that non-
state Islamist movements with radical views were threat-
ening the interpretive exclusivity of the official Islamic
establishment. Mahmoud Ashour, a former al-Azhar of-
ficial, explained the motivations underlying the 2007
declaration: “We had an enormous amount of strange
fatwas that should have never been said, and this law is
to restrict those types of fatwas.”**Viii Autonomous law-
making by non-state shari‘a courts in North Sinai— ex-
emplified by Sheikh Abu Faisal’s symbolic trial of Gener-
al Abdul Fattah al-Sisi™* —is precisely the type of plu-
ralism that al-Azhar has sought to control.

As the shari‘a courts of North Sinai became increasingly
vocal in their rejection of the Egyptian state and its offi-
cial Islamic establishment in the aftermath of the 2011
uprising, scholars at al-Azhar took note of the rebellious
and occasionally radical rhetoric and publicly denounced
the non-state Islamic judiciaries for their apparent efforts
to circumvent and ultimately provide a substitute for the
official justice system. As Sheikh Ashraf Saad al-Azhari,
an al-Azhar scholar, commented disapprovingly on the
autonomous aspirations of shari‘a courts in an interview
with an Egyptian newspaper, “At no time has al-Azhar
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ever presented itself as an alternative to the [state] judi-
ciary.” Sheikh al-Azhari insisted that non-state Islamic
courts defer to al-Azhar’s authoritative interpretations of
shari‘a and warned that, “Deviation from our [interpre-
tive] approach will lead to religious chaos such as that
which we are now seeing [in Sinai].”

Ixxx

After 2011, there was concern within al-Azhar and the
state judiciary that the self-taught shari‘a judges of
North Sinai were extremists promoting a warped and
inauthentic version of shari‘a to advance their Islamizing
social agenda. For example, Sheikh al-Azhari stated that
the shari‘a judges lacked the necessary training and “pre-
cise techniques” required to properly interpret the
Qur’an and Sunna in ways compatible with the needs of
contemporary Egyptian society.™>i Since the 1920s,
Azhari imams have publicly endorsed the interpretive
technique of ijtihad, which involves the use of indepen-
dent reasoning to resolve contemporary legal questions
that could not have been anticipated during the Prophet’s
lifetime. i

Sheikh Hamdeen Abu Faisal, a shari‘a judge who —until
his arrest in September 2013 — presided over cases at the
House of Shari‘a Judgment and at two other courts in
Sheikh Zuweid and Rafah, firmly rejected the possibility
of adapting Islamic law to accommodate modern devel-
opments and emphasized that the core values of Muslim
society have not changed since the time of the Prophet.
“Man is still man and woman is still woman. The only
difference is new technology: Now, we can use airplanes
instead of camels. But our fundamental values and prin-
ciples have not changed.”™iii In a separate interview
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with an Egyptian newspaper, Sheikh Abu Faisal categori-
cally rejected the legitimacy of ijtihad as an interpretive
technique, saying, “The reference for our work is exclu-
sively to the Qur’an and Sunna as understood by our
ancestors in the first three centuries of Islam.” " The
shari‘a judges’ rejection of the official religious estab-
lishment, al-Azhar, along with its moderate interpreta-
tion of Islam, is an important dimension of the antago-
nistic relationship between shari‘a courts in North Sinai
and the Egyptian government.

Antagonism and Rivalry Between Shari‘a and ‘urf
Courts

Not only have shari‘a courts rejected the authority of the
official justice system, but over time they have also in-
creasingly challenged the religious and moral legitimacy
of ‘urf courts by emphasizing those courts’ un-Islamic
and financially exploitive practices. Until the institution-
alization of shari‘a courts, ‘urf judges had maintained a
lucrative monopoly on informal dispute resolution in
North Sinai. ‘Urf judges typically require litigants to pay
exorbitant fees known as rozk, which over the course of a
single case can add up to LE 50,000 (approximately US
$7,156).*v Shari‘a judges, in comparison, said that
they did not charge fees and prided themselves on the
voluntary nature of their services, which they regarded
as essential to the neutrality and integrity of the adju-
dicative process. Sheikh Assad al-Beik emphasized that
the House of Shari‘a Judgment is staffed entirely by vol-
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unteers and receives no financial contributions. Al-Beik
harshly contrasted the voluntary nature of his work with
the costly services of ‘urf judges and suggested that their
excessive rozk fees are not only inconsistent with Islamic
values but also evidence of the ‘urf judges’ susceptibility
to bribery and corruption. Sheikh Abu Faisal explained,
“As long as they take money they can be influenced by
bribes.”boxxvi

The rivalry and antagonism between ‘urf and shari‘a
courts in North Sinai can be attributed in large part to
deep ideological and interpretive differences between the
two legal traditions. Although ‘urf and shari‘a legal sys-
tems have coexisted side by side in Egypt and the greater
Islamic world for centuries, their relationship has been
characterized by tension and periods of conflict. Histori-
cally, Islamic jurists resisted recognizing ‘urf as a formal
source of law because of its malleability under pressure
from changing societal conditions.**Vil Over time, Is-
lamic jurists gradually began to incorporate ‘urf into
their reasoning based on the doctrines of ijma (consen-
sus) and darura (necessity), and, by the nineteenth cen-
tury, ‘urf was finally recognized as a formal source of law.
it Ag contact and dialogue between the two legal sys-
tems intensified, ‘urf and shari‘a influenced each other in
a mutually constitutive relationship, resulting in the
gradual Islamization of customary law.

Despite these movements toward convergence, integra-
tion between the two systems has been accompanied by
rivalry, and the “urf and shari‘a judiciaries of North Sinai
have clashed over their incommensurable orientations
toward Islam. While the Bedouin of North Sinai general-
ly identify as Muslims,*ix they draw a clear distinction
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between ‘urf law and shari‘a. ‘Urf judges interviewed in
North Sinai emphasized the adaptability of customary
law to changing social and technological conditions that
were not anticipated in the divinely revealed sources of
Islamic law. As one ‘urf judge, Sheikh Yehia al-Ghoul,
explained the benefits of ‘urf over shari‘a, “We deal with
a lot of credit-card fraud and disputes, but there were no
credit cards in the Qur’an.”*® Al-Ghoul’s critique of the
rigidity of Islamic law reflects an underlying tension
stemming from deep structural and historical differences
in the development of ‘urf and shari‘a. ‘Urf judges inter-
viewed for this case study routinely attempted to dis-
credit shari‘a judges by describing them as uneducated
Islamic “fundamentalists,” while shari‘a judges ques-
tioned the religious legitimacy of their ‘urf counterparts
by accusing them of issuing “un-Islamic” judgments.*®

The adaptability of customary law to changing societal
conditions has rendered it vulnerable to criticism by an
Islamic legal order that, in its most conservative form,
emphasizes the immutability of divinely revealed law. As
‘urf courts began cooperating more closely with the state
and faced allegations of corruption and bribery, shari‘a
judges increasingly questioned their moral and religious
legitimacy. Shari‘a judges pointed to traditional ‘urf
practices such as besha,*!! in which a tribal judge re-
quires an accused person to lick a red-hot piece of metal
or stone and makes a determination of guilt or innocence
by examining the condition of the tongue, as remnants
of pre-Islamic cultural traditions that contravene
shari‘a.xeiil

Non-state Islamic courts in North Sinai have appealed to
supporters by challenging the Islamic legitimacy of ‘urf
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courts, which have historically endorsed the moderate
interpretation of Islam promoted by the state religious
establishment, al-Azhar. Since the military’s return to
power in July 2013, several of the most powerful tribes
in the area—and the ‘urf judges affiliated with them —
have voiced strong support for al-Azhar’s role as a coun-
terweight to radical Islam, in order to distance them-
selves from militant groups that have been targeted by
the military’s crackdown. A leading sheikh in the Sawar-
ka tribe publicly announced in March 2014 that the
tribe had donated 42,000 square meters of land to es-
tablish a new branch of al-Azhar’s university system in
North Sinai. *V Although ‘urf judges interviewed in
North Sinai insisted that their judgments are entirely
consistent with state as well as Islamic law, their close
ties to state institutions, including the official religious
establishment, have exposed them to legitimacy chal-
lenges from shari‘a judges, who accuse the ‘urf courts of
promoting al-Azhar’s inauthentic brand of state-spon-
sored Islam.xv

Antagonism between the two non-state judiciaries has
intensified since July 2013, after which several ‘urf
judges publicly endorsed a violent counterterrorism
campaign targeting Islamists in Sinai.x*V! Shari‘a judges
interviewed in North Sinai accused their ‘urf counter-
parts of reporting, often inaccurately, on the activities of
Salafi leaders to state authorities. In one encounter that
was suggestive of strong sympathy at the very least—and
probably an indication of overt cooperation —between
the tribal elite and security and military establishments,
one ‘urf judge interviewed in Arish had his cell-phone
ringtone programmed to play the official anthem of the
Egyptian military.xevii
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The close and symbiotic relationship between the ‘urf
and state systems is a by-product of deliberate efforts by
the Mubarak regime to co-opt tribal elites, including
sheikhs and ‘urf judges, as a strategy of indirect rule, as
well as a simultaneous effort by ‘urf judges to improve
integration with the official justice system as a means of
enabling the enforcement of ‘urf judgments by state au-
thorities.*Viil Throughout Egypt’s modern history, the
government has voluntarily delegated traditional state-
law-enforcement functions to the ‘urf system as a strate-
gy of indirect rule,** encouraging ‘urf courts to perform
the gap-filling function associated with the category of
complementary non-state institutions described previ-
ously. The increasing integration of state and ‘urf courts
has provoked resistance from the shari‘a courts, which in
the aftermath of the 2011 revolution began to frame
themselves as an alternative legal order occupying a
moral and religious high ground over state and tribal
systems that they regarded as corrupt and un-Islamic.

Repression and Radicalization After July 2013

With the collapse of Mubarak’s regime in 2011 and sub-
sequent weakening of state institutions in North Sinai,
shari‘a courts capitalized on the security vacuum to pro-
mote an alternative system of justice and law enforce-
ment. But after a period of rapid expansion under the
permissive government of former president Mohamed
Morsi, the restoration of military rule in July 2013 and
the ensuing counterterrorism campaign have sharply
curtailed the activity of the shari‘a courts. Articulating a
traditional Salafi ideology that promotes Islamic law as
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an independent source of morality and justice outside of
an illegitimate government, shari‘a judges condemned
the return of what they describe as a “police state” and
increasingly seek to represent themselves as defenders of
democracy and rule of law against an unlawful coup.®

While shari‘a courts never accepted the legal or religious
legitimacy of the Egyptian government, even under the
rule of an Islamist president, Mohamed Morsi, whom
they regarded as too moderate, they began to take an
increasingly radical stand against the state in the after-
math of the July 2013 military coup. In the months fol-
lowing Morsi’s removal, Islamists sought to capitalize on
the dubious legality of the military’s intervention to por-
tray the Muslim Brotherhood as an advocate for democ-
racy and constitutionalism. This narrative emphasizing
the illegal nature of the military’s takeover resonated
powerfully in Sinai, where shari‘a judges explicitly pro-
moted Islamic law as the only remedy for a broken jus-
tice system that they did not trust to investigate or pros-
ecute state-perpetrated crimes.® After the army moved to
forcefully disperse pro-Morsi sit-ins in Cairo on August
14, 2013, killing hundreds of Islamists, including sons
and daughters of leading Brotherhood officials,*! shari‘a
judge Sheikh Hamdeen Abu Faisal was so disturbed by
the interim government’s attitude of impunity that he
conducted a symbolic trial to hold the perpetrators ac-
countable under Islamic law. The verdict, published on
his Facebook page, sentenced General al-Sisi, the interior
minister, and other “infidels” to public execution.ciit

When Egyptian newspapers described the statement as

an illegal fatwa condoning the assassination of public
officials, Abu Faisal was quick to accuse the media of dis-
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torting his views, insisting that his symbolic ruling was
purely rhetorical.© Until the 2013 military coup, Salafi
leaders in North Sinai had been careful to renounce vio-
lence, but following the launch of a major counterterror-
ism campaign targeting Islamists, shari‘a judges con-
spicuously declined to condemn acts of terrorism against
government targets and are increasingly inclined to view
violence as a legitimate strategy to avenge what they re-
gard as criminal state action. Sheikh Abu Faisal acknowl-
edged that rising anger among Islamists in Sinai is con-
tributing to a retaliatory mood. “There is a long line of
people seeking revenge,” he said in interview.®V As the
military intensified its campaign to subdue a rising Is-
lamist insurgency in North Sinai, shari‘a judges began to
express sympathy and outright support for the extrem-
ists groups that they had previously disavowed. On Au-
gust 14, 2013, a Sinai-based jihadist posted a photo-
graph of a church that militants firebombed in retaliation
for violence against Morsi supporters in Cairo. The
prominent shari‘a judge Sheikh Abu Faisal noted his ap-
proval in a comment: “May God prevent it from ever
returning.”c"!

Since July 2013, the Egyptian military has appeared to
be replicating many of the repressive state policies that
fueled Islamization and radicalization in the 1980s and
1990s. The increasingly violent confrontation between
the state and Islamists in North Sinai has reinforced the
shari‘a courts’ aspirations for an autonomous and inde-
pendently enforceable Islamic legal order. Although the
counterterrorism campaign has led to the arrest of sever-
al shari‘a judges and forced others into hiding,*¥i non-
state Islamic judiciaries have previously demonstrated
their ability to operate successfully under conditions of
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repression during the Mubarak era and are likely to con-
tinue to challenge the religious and legal legitimacy of
both the state and the ‘urf justice systems, despite their
temporarily weakened position.
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Appendix 1: ‘Urf Cases
Sample of Cases from an ‘Urf Court in North Sinai

Case U1

- Start date/duration: September 2013 (1 month)

+ Type of case: Default on debt

- Case description: Defendant was unable to pay back
an LE 200,000 debt in cash, but offered to compen-
sate with property. Creditor rejected offer and insisted
on monetary repayment.

+ Defendant: Member of Ermilat tribe

- Plaintiff: Member of Ermilat tribe

-+ Winner: Plaintiff

- Judgment: The judge offered two options: restitution
of a building worth LE 200,000 or repayment in cash
after 6 months, before taking the money from the
man. The creditor agreed to wait 6 months for repay-
ment.

Case U2

« Start date/duration: November 2012 (4 months)

+ Type of case: Land dispute

+ Case description: Two men claimed ownership of land
worth over LE 1,000,000. One stole a truck owned by
one of the relatives of the other, to force him to submit
to ‘urf arbitration (an act of wisaaga). The judges said
that the car owner must compel his relative to appear
at the ‘urf court for adjudication.

- Parties: Two members of the Sawarka tribe.

+ Judgment: Case still ongoing.

Case U3
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» Start date/duration: 2010 (2 months)

- Type of case: Manslaughter

- Case description: Unintentional manslaughter of a 7-
year-old girl (member of Ermilat tribe) in a car acci-
dent. Driver was a member of Sawarka tribe.

- Defendant: Member of Sawarka tribe

- Plaintiff: Member of Ermilat tribe

- Winner: Plaintiff

- Judgment: Plaintiff was compensated with a monetary
judgment equivalent to 100 camels.

Case U4

« Start date/duration: October 2013 (1 month)

- Type of case: Assault

- Case description: A tractor was taken as wisaaga by
men from the Sawarka tribe after a man from the
Tarabeen tribe asserted a claim to part ownership of
the tractor. The claimant from Tarabeen was beaten
and the tractor was returned to a Sawarka man who
claimed to be the sole owner. The Tarabeen man
brought the case on assault charges.

- Respondents: Members of the Sawarka tribe

- Claimant: Member of the Tarabeen tribe

- Judgment: Settlement. The defendant was not found
guilty because the plaintiff had also used violence, but
the plaintiff did win a judgment of LE 3,000. The
judges asked the plaintift to host the defendant the
next day as a gesture of reconciliation.

Case U5

- Start date: 2008

+ Type of case: Divorce

- Case description: A man was incarcerated for 20 years,
during which time his daughter was raised by her
grandfather. The grandfather agreed to a marriage
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proposal from a man from another tribe. The daughter
married and had children, but when the father was
released from jail he rejected the marriage and de-
manded its dissolution. The case originally went to an
‘urf judge, who referred it to a shari‘a court, saying the
question must be resolved according to Islamic law.
They went to a sheikh at the local board of ifta’ (a
council that issues religious edicts), who said that the
father must consent to the marriage, or otherwise the
marriage must be dissolved. The case was sent to a
judge from the Massoudi tribe, which specializes in
divorce and marital disputes.

- Respondent: Member of the Ehiwat tribe

Claimant: Member of the Tarabeen tribe

- Winner: Claimant

+ Judgment: The husband was required to pay a fine of
LE 260,000. The marriage was dissolved, but the
couple later remarried.
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Appendix 2: Shari‘a Cases
Sample of Cases from a Shari‘a Court in North Sinai

Case S1
- Start date/duration: May 2012 (1 month)

- Type of case: Assault/ property damage (vehicle)

- Case description: Defendant hit plaintiff and plain-
tiff’s son, also damaging the plaintift’s vehicle.

- Respondent: Member of a tribe (unspecified)

- Claimant: Arish family

- Winner: Claimant

+ Judgment: Tort damages/monetary: LE 51,000 for
vehicle damage and LE 100,000 for physical assault.

Case S2

- Start date/duration: February 2012 (1 month)

- Type of case: Land dispute (female property owner)

- Case description: A woman sold land to a man who
sold it to another person. The women then claimed
that she had canceled the sale contract and sold the
same land to another person.

- Respondent: Member of Sawarka tribe

- Claimant: Female resident of Arish

- Winner: Respondent

+ Judgment: Judge ruled against the female seller, say-
ing her contract with the first buyer was enforceable.

Case S3
- Start date: March 2012

+ Type of case: Murder

- Case description: Three brothers beat a man severely.
The victim was admitted to the intensive care unit and
stayed in hospital for 2 weeks with a coma before dy-
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ing. The three men were sentenced to prison for 10
years each.

- Defendants: Three residents of Arish area

- Plaintift: Family of victim from Arish area

- Winner: Victim’s family

- Judgment: The prison sentences were translated into a
monetary fine, added to a flat amount of compensation
equivalent to 100 female camels. Each year of prison
was considered equivalent to LE 20,000 for each de-
fendant.

Case 54

» Start date/duration: October 2011 (1 month)

- Type of case: Inheritance/land dispute

- Case description: A man claimed to be the exclusive
owner of a piece of land he inherited from his father,
including all of the buildings that had been construct-
ed on it by different family members. His father’s sis-
ters claimed that they were entitled to a building on
the land that had been built by their father. Written
deeds supported the case of the female heirs.

- Parties: Female and male heirs to an estate in Arish

- Winner: Female heirs

+ Judgment: The judge specified that the properties be
fairly allocated among the heirs, male and female, ac-
cording to shari‘a.

Case S5

- Start date/duration: February 2013 (1 month)

- Type of case: Divorce

- Case Description: A husband left his wife without
granting either a divorce or compensation. She
brought the case to shari‘a court to obtain a divorce
and compensation required by severance of the mar-
riage contract.

« Parties: Husband and wife (residents of Arish)

- Winner: Wife
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* Judgment: The wife was granted a divorce and mone-
tary compensation of LE 35,000.
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Figures: Images of Shari‘a Judges

Sheikh Hamdeen Abu Faisal

Photo by author, private residence in Arish, North Sinai
(August 11,2013)
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Sheikh Assad al-Beik
Photo by author, House of Sharia Judgment in Arish,
North Sinai (August 10, 2013)

T
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