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15 • Be Careful With My Court

legitimacy, Public opinion,  
and the Chief Justices

S h a W n  C .  F e t t I G  a n d  S a R a  C .  b e n e S h

on June 28, 2012, the Supreme Court announced its decision in National 
Federation of Independent Business et al. v. Sebelius, Secretary of Health and 
Human Services et al., upholding the Affordable Care Act by a vote of 5- 4. 
Chief Justice John roberts read his majority opinion. Almost immediately, 
political scientists and pundits alike began dissecting the opinion and the 
reason for Chief Justice roberts’s vote. Public approval of the Court, as 
noted by the media, was at its lowest levels ever as the Court prepared to 
hear the case.1 Many argued that the Court’s legitimacy weighed heavily on 
roberts as he considered the case, with CBS News reporting that roberts, 
as chief justice, “is keenly aware of his leadership role on the court, and he 
also is sensitive to how the court is perceived by the public.”2 “To be sure,” 
wrote New York Times reporter Adam Liptak, “the chief justice considers 
himself the custodian of the Supreme Court’s prestige, authority, and le-
gitimacy, and he is often its voice in major cases.”3 He reprised the role in 
King v. Burwell, the 6- 3 decision announced almost exactly one year later 
upholding the subsidies associated with the health care exchanges.4 There, 
rosen argued, the chief used the case’s reason to confer legitimacy. Judicial 
restraint, rosen suggests, drove the chief’s decision, for “In a polarized age, 
it is important for the Supreme Court to maintain its institutional legiti-
macy by deferring to the political branches.”5

We know that the Court is influenced by public opinion and the Court’s 
decisions are often in line with it.6 We also know that judicial legitimacy 
is fairly widespread and relatively stable,7 and that it is drawn from diffuse 
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support, a “reservoir of good will,”8 that is resilient and resistant to signifi-
cant fluctuation.

Perhaps chief justices believe, though, as Caldeira argues,9 that a string 
of unpopular decisions could have a lasting, negative impact on the Court 
and its ability to render legitimate decisions. Perhaps that drove Chief Jus-
tice roberts’s vote in Sebelius, coming as it did after a string of unpopular 
decisions, and perhaps he had it in mind a year later, in Burwell.10 Chief 
Justice Charles Evans Hughes seems to have subscribed to this belief.11 
Legitimacy is, of course, uncommonly important to the Court,12 which is 
seen as undemocratic and nearly wholly reliant on its legitimacy and on the 
actions of other government institutions for its power.13

The chief justice, while endowed with no significant power over any 
of the other justices, is the face of the Court, assigns majority opinions 
when he is in the majority, and “when the Court is divided . . . is in a fa-
vorable position to seek unity.”14 Like other leaders, the chief is endowed 
with the opportunity to enhance and maintain the image of the Court, 
and some ability to affect change or direct outcomes.15 Chiefs, like leaders 
more generally, vary in the extent to which they can effectively harness 
their administrative duties16 and powers and channel them into influence 
over the Court’s image and its opinion. But many of them do, via task and 
social leadership.17

The scholarship on Court legitimacy and leadership more generally, 
combined with conventional wisdom, suggests, then, that the chief justice 
may be interested in the Court’s legitimacy and might take steps to ensure 
that the prestige of the Court is maximized and maintained. In this chapter, 
we explore the question of whether or not the chief justice, being the ad-
ministrative head and the most recognizable justice of the Court, exhibits 
concern for the legitimacy of the Court and thus evidences some atten-
tion to the ways in which the Court’s legitimacy might be preserved (or 
threatened) via various Court actions. If legitimacy matters to the Court 
in general and the chief justice in particular, we might expect to find two 
areas of evidence. first, we would find that in their private correspondence 
with the chief, the justices of the Supreme Court notice and discuss issues 
related to the approval of the Court or its decisions. We examine the per-
sonal papers of several of the justices to see whether there is any evidence 
in personal correspondence among the justices for attention to concerns 
surrounding the Court’s legitimacy. We would also expect, were legitimacy 
a factor in his decision making, that the chief justice may sometimes vote 
or behave in ways seemingly at odds with his policy preferences, including 
in his writing, in his opinion assignments, or in his interactions with other 
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justices, especially in particularly salient issue areas and especially when 
Court approval is shaky. We examine key cases, as identified by their po-
tential to damage the Court, in an effort to determine how chiefs may have 
behaved to maintain institutional legitimacy and prestige. We detail several 
instances where this idea potentially explains the chief justice’s behavior.

Working toward unanimity and Paying heed to 
Public opinion

The Supreme Court, as a whole, tends to respond to shifts in public 
opinion, such that its decisions reflect changes in it.18 This sensitivity to 
public opinion is present even in the absence of any meaningful member-
ship change on the bench. Indeed, historian Michael klarman argues that 
“more constitutional law than is commonly supposed reflects this tendency 
to constitutionalize the consensus and suppress outliers.”19 Brown, he says, 
was decided only when the Court had at least half of the country behind 
it.20 Likewise, the Court did not push hard for full- scale compliance with 
that decision until the civil rights movement coalesced into strong support 
for such action. “The justices are too much products of their time and place 
to launch social revolutions.”21 Indeed, Durr et al. find that support for the 
Court erodes when the Court deviates from aggregate public opinion on 
an issue, and the media’s attention to cases in which the Court so deviates 
may help to explain the historical and recent decreases in Court favorabil-
ity and confidence.22

Additionally, commentary suggests evidence for a concern about legiti-
macy demonstrated by heavy reliance on precedential case law to justify 
decisions that are salient to the public or that directly challenge the deci-
sion of another branch of government,23 and an effort toward unanimous 
decisions when faced with outside threats.24 Many suspect that part of the 
Court’s legitimacy depends on the extent to which the public believes its 
decisions are made in accordance with the requirements of the law. relying 
on precedent and speaking in legalistic language might enhance percep-
tions of the neutrality of the decision makers. We know from Casey that 
myth is a powerful force and that the Supreme Court benefits greatly from 
the myth of certainty in legal decision making.25 Gibson and Caldeira rely 
on mythology to explain their positivity bias, noting that the couching of 
Supreme Court decisions in the symbols of the Court lend legitimacy to 
the Court’s pronouncements.26 Ulmer, as early as 1973, noted the connec-
tion among myth, symbols, and the Court’s legitimacy.27 Danelski speaks 
of myth when explaining why chief justices are particularly interested in 
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unanimous decisions.28 And unanimous decisions seemingly fit into that 
mythological narrative.

An astute chief may therefore take steps to enhance the Court’s image 
and prestige and may attempt to shape decisions that will be accepted by 
the public. one means by which he might do so is to attempt to influence 
his colleagues to suppress separate opinions and instead sign on to unani-
mous majority opinions, especially when the public may be watching.

Danelski considered each of the chiefs and the extent to which they 
aimed for and achieved unanimity in furtherance of “the law’s myth of 
certainty” necessary for Court prestige and, ultimately, power.29 He found 
some variation across chiefs as to this attribute, but much evidence for 
its operation. Chief Justice Taft believed that unanimous decisions have 
greater legitimacy than divided decisions; hence he sought to “mass” his 
Court, urging his colleagues to “acquiesce in silence,” except in cases in-
volving fundamental principles, rather than make public their dissents.30 
Chief Justice Hughes sought unanimity (in Schechter Poultry Corp. v. United 
States31) when he knew that the other two branches of government would 
not be pleased with the Court’s decision.32 Notes in the justice’s papers— 
where the chief justice for instance invites specific Court members to din-
ners or sends a note of good will to a justice who is ailing or inquires about 
the well- being of the justice’s children— demonstrate social leadership, 
which may be parlayed into unanimity and hence enhanced legitimacy.

In an interview with Jeffrey rosen in 2007, Chief Justice John roberts 
acknowledged the importance of consensus on the Court as a means of 
signaling to the public the credibility of its decisions. roberts, a former 
clerk of rehnquist, in a moment of candor also noted that his predeces-
sor had not been as focused on unanimity, but nonetheless did adopt a 
special concern for legitimacy of the institution once he donned the chief’s 
robes. While rehnquist did not seek consensus as a means to this legiti-
macy, he did take care to ensure that he signed on to an opinion as the 
sixth justice, though rarely as the fifth. According to roberts, rehnquist 
compromised for the “good of the Court,” at least when it would not affect 
the outcome.33 Two of Chief Justice Earl Warren’s biographers note that 
in presiding over the Supreme Court’s landmark decision in Brown (1953), 
Warren was keenly aware of the impact that such a decision would have 
on the American public and thus painstakingly sought unanimity among 
the Court’s justices to bolster the strength of the decision, as discussed at 
length below.34

Given the research in the field, the chiefs would be right that, at least to 
some degree, an attempt to gain unanimity in difficult- to- implement deci-
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sions is worth the effort. Unanimous decisions over nonunanimous deci-
sions, decisions that command at least a majority of the Court over those 
that are accompanied only by a plurality, and decisions accompanied only 
by supportive concurring opinions and not limiting or negative concur-
rences, are all treated better subsequently.35 Considering Warren’s famous 
pursuit of unanimity in Brown illustrates what it takes for the chief to gain 
this potentially important consensus.

Earl Warren

Like Hughes before him, Earl Warren believed in the power of public opin-
ion. It makes sense, then, that he would consider it in his actions as chief. 
Being a skillful politician for most of his career, Warren was familiar with 
responding to, but also shaping, public perception. Warren’s vision of Ameri-
can democracy and what it could accomplish comported well with his im-
pression of the power of public perception and support. In Warren’s view, 
democracy was not threatened by the people, but rather bolstered by it.36

As chief, Warren was more insulated from the politics of public opin-
ion, and yet Warren would carry with him the belief in the importance 
of public opinion over the force of government. “[Warren] knew the 
pulsebeat of the people and the practical problems of its leaders.”37 He 
was, therefore, the perfect candidate to join the then- dysfunctional Su-
preme Court, and President Eisenhower liked his high ideals and com-
mon sense.38 And so he appointed Warren to the seat while Congress 
was not in session. While at least frankfurter was unhappy with Eisen-
hower’s choice of a “mere politician,” the public approved.39 “He was a 
doer. He was an optimist. He was in the American grain. And he looked 
and sounded the way a chief justice should.”40

The Court he was joining, however, was “the most severely fractured 
Supreme Court in history.”41 The Court had heard arguments in Brown 
in the previous term and all indications are that the Court was badly split 
over it. Justice frankfurter secured a delay in asking for reargument during 
the next term in an attempt to achieve unanimity. over the summer, Chief 
Justice fred vinson suddenly died, opening the vacancy eventually filled by 
Warren.42 He took his seat in october of 1953, just before the reargument 
of Brown.

Warren quickly won over his brethren with his hard work, friendliness, 
and unpretentious manner. After reargument of the case, the new chief jus-
tice took a solid but careful stand steeped in morality that at once allayed 
worries of the other justices and inspired them to come his way. He argued 
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that segregation could only be justified if one endorsed the inferiority of 
the African American race. “[His words] went straight to the human tissue 
at the core of the controversy.”43

Warren wanted unanimity with no separate opinions, but could tell at 
that first conference that he would not get it. He decided, therefore, not 
to take the customary first vote. Warren, discussing the case later, said, 
“We decided not to make up our minds on that first conference day, but 
to talk it over, from week to week, dealing with different aspects of it— in 
groups, over lunches, in conference. It was too important to hurry it.”44 
The Court’s former clerks in looking back on it highlight that decision not 
to take an early vote as both unusual and likely very important.45 These 
clerks recalled the guarded secrecy of the Court around the decisions 
and the chief’s frequent discussion over lunch or during walks around the 
building with the other justices. At the end, Warren posed a clear ques-
tion to the Court’s final holdout, Justice reed, with whom Warren had had 
at least twenty lunches between December and May: “Stan, you’re all by 
yourself in this now. you’ve got to decide whether it’s really the best thing 
for the country.”46 A lone dissent from reed, a southerner, could have been 
catastrophic.

Indeed, unanimity was discussed frequently in the Court’s internal cor-
respondence, and the concern the justices harbored over the decision’s im-
plementation came through frequently as well, especially, of course, in con-
sideration of the implementation decree (Brown II). All on the Court were 
paying close attention to likely public perceptions of the Court and the 
extent to which the opinions of the Court would be well- received. While 
arguments can be made about the extent to which Warren can claim credit 
for the Court’s decision in Brown, he did not inherit a unanimous Court,47 
and his compatriots gave him the credit. Justice frankfurter, arguably the 
most serious competition for the designation of the justice most essential 
to achieving unanimity, wrote to the Chief to join his opinion in Brown, 
saying,

When— I no longer say “if”— you bring this cargo of unanimity 
safely to port it will be a memorable day no less in the history of 
the Nation than in that of the Court. you have, if I may say so, been 
wisely at the helm throughout this year’s journey of this litigation. 
finis coronat omnia.48

And when the decision came down, frankfurter wrote to Chief Justice 
Warren again:
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This is a day that will live in glory. It’s also a great day in the history 
of the court, and not in the least for the course of deliberation which 
brought about the result. I congratulate you. 49

Justice Harold A. Burton and Justice Douglas also wrote to the Chief Jus-
tice Warren on May 17, 1954, the day Brown was announced, as follows:

Burton:

Today I believe has been a great day for America and the Court. your 
opinions in the segregation cases were highly appropriate and were 
delivered in an appropriate spirit. I suspect these will be the most sig-
nificant decisions made during my service on the Court. I cherish the 
privilege of sharing in this.

To you goes the credit for the character of the opinions which 
produced the all- important unanimity. Congratulations.

Douglas:

I do not think I would change a single word in the memoranda you 
gave me this morning. The two draft opinions meet my idea exactly. 
you have done a beautiful job. [Illegible]50

Justice Douglas, in extensive interviews with scholar Walter f. Murphy 
years later, attributed Brown’s unanimity to Chief Justice Warren. He noted 
the astuteness of the chief in starting the discussion of the case informally 
and without a solid vote. Douglas said, “the wisdom of the Chief Justice in 
not calling for a vote was to avoid views crystallizing too fast and too hard, 
trying to avoid the drawing of lines, people taking dogmatic positions. It 
was, I think, real statesmanship on his part.”51 He went on to discuss the 
“kind of a person that Earl Warren is and was at that time” to explain why 
the holdouts in Brown went along with him. “I think in other words it was 
the position of Earl Warren, as a very successful politician, governor, public 
servant before he had come to the Court, standing for this thing, standing 
for overruling Plessy v. Ferguson, rather than any intellectual arguments.” 
The former clerks agree, giving credit to Warren and his political acu-
men,52 as do scholars of the decision. kluger likens the care taken in both 
the decision in Brown and the decree in Brown II to a “dexterous use of 
power available to him and of the circumstances in which to exploit it that 
had established John Marshall as a judicial statesman and political tactician 

Ward.indd   380 2/12/2016   2:30:33 PM



Master Pages

be Careful With my Court • 381

of the most formidable sort.”53 Ulmer posits it as an example of the “pos-
sible value of having former political leaders on the Court.”54 Ulmer goes 
on: “Given the uncertainties with which some of the other justices were 
plagued at this time, strong leadership on the question was undoubtedly a 
key factor in the ultimate solution.”55 Warren, himself, would later tell of 
his own feelings about the decision:

The Court was thoroughly conscious of the importance of the de-
cision to be arrived at and the impact it would have on the nation. 
With this went the realization of the necessity for secrecy in our 
deliberations and for achieving unity, if possible.56

Not many expected the Court to decide the case unanimously, however, 
and the announcement of the opinion brought barely stifled gasps of sur-
prise from the gallery.57 The tale the former clerks tell of the announcement 
of the opinion is worth recounting. The clerks reveal that Justice reed was 
working on a draft dissent and Justice Jackson a draft concurrence, but the 
chief’s opinion ended up, happily, being something with which both could 
agree. They speak, like Ulmer, of the “great intake of breath” that followed 
the chief justice’s note that the Court decided “unanimously” (which was 
not in the written copy from which he was reading)58 and of then- advocate 
Thurgood Marshall’s focus on Justice reed, whom he had heard was draft-
ing a dissent. “He [Thurgood Marshall] came there, said he sat there and 
watched Justice reed because he heard this rumor that Justice reed was 
writing a dissent. So he wanted to look him in the eye as it came down. And 
as it came down, he nodded to Justice reed and reed nodded back and 
gave him a big smile and he realized that he had joined it.”59 reed’s clerk 
later recalled a tear on Justice reed’s cheek during the announcement.60

Even after the decision, the justices watched for reaction. Consider, 
for example, Justice Brennan’s circulation to Chief Justice Warren of the 
full text of a speech given by Erwin Griswold, then dean of Harvard Law 
School, to the California Bar Association. The speech was to answer crit-
ics of the Court’s desegregation decisions, to defend the Court, but also to 
provide some thoughts about the Court’s workload and propensity to make 
constitutional pronouncements. That Justice Brennan cared enough about 
the speech to pass it along to the chief justice suggests some interest of the 
Court in the outside perceptions of its institution.

A number of newspaper clippings made their way into the chief jus-
tice’s files as well, most of them referred to him by one of the associate 
justices. Justice Douglas shared an article from a publication called Peace 
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News, highlighting an exchange between “a Southerner” and “Mr. Gomil-
lion” in which the former expressed bitterness over the Court’s segregation 
decisions (saying, “And as far as the Supreme Court is concerned, they can 
go to hell!”) and the latter (seeming to be some sort of advice columnist) 
soothed him, saying, “I hope the Supreme Court will not take your sugges-
tion to ‘go to hell.’ To ‘go to hell’ would be cowardly. There is too much 
work yet to be done in America.”61

overall, the chief was ever cognizant of the impact of the case and of its 
importance. His clerk recalls a draft he was given and the chief’s direction 
to expand it into an opinion, but to keep it short and readable and nonle-
galistic. “He wanted it to be something that could be understood by the 
layman, and he said, ‘Something that even could be published on the front 
page of a newspaper.’”62 He kept to his firm belief that the opinion be about 
education and nothing else, even though he knew it would spill over into 
society more generally, which was categorized by the clerks as eminently 
good politics.

Earl Warren may well be the poster child for considerations of public 
reaction to decisions as he navigated the choppy waters of racial segrega-
tion to come out with a short, unanimous decision in Brown. While ar-
guments abound as to the extent to which Brown might be credited for 
desegregation of schools and other public places,63 no one doubts the story 
of a chief justice determined to obtain a unanimous decision in order to 
avoid outright defiance from certain sections of the country, writing that 
opinion in easy language, and keeping it brief enough to be printed in the 
daily newspaper for all to read and understand.64 Undoubtedly, all these 
were intrinsic to the decision’s acceptance.

As mentioned above, some social science research demonstrates the 
disproportionate strength a unanimous decision has on the law and on 
the public. our hypothesis, then, is that the chief justice will attempt 
to obtain unanimity whenever implementation might be difficult, again 
assuming that under those circumstances, the concern with the Court’s 
power will be at its highest. one could test this notion more systematically 
than we have by identifying cases beyond Brown in which implementa-
tion might be seen as challenging and those in which implementation will 
likely be easier (perhaps drawing on Hall’s intuition that those rulings 
able to be implemented directly by the lower courts are more likely to be 
fully implemented than those that take some outside actor to carry out65) 
and test whether the former are statistically significantly more likely to 
be unanimous than the latter. one might also draw on Danelski’s task 
and social leadership conceptualization66 to ascertain whether unanimity 
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is more prevalent in chief justiceships characterized as stronger leaders 
than in others. finally, one could approach the papers, coding all papers 
from all justices in all cases for discussions over unanimity to ascertain 
whether raising the need to decide the case unanimously has system-
atic characteristics, such as whether unanimity is more often discussed 
in important versus more routine cases, for example, or in cases able to 
be implemented judicially versus those that are not. What we have done 
was to tell a few stories where, for reasons of public reaction and imple-
mentation, the Court, pressed by the chief, took pains to decide cases 
unanimously. Whether chiefs do so systematically or whether chiefs vary 
systematically in the extent to which they pay attention to coalition size 
remains open to debate.

strategic consideration of other Branches

Unanimity is not the only way for the Court to enhance its standing, 
though. The other branches have some impact on Court legitimacy as well. 
Several cases suggest a concern by the chief for other institutional actions, 
most notably when conflicts among the branches arise.

John Marshall

Chief Justice John Marshall is rightly famous for being the chief justice 
that created the conditions necessary for the Supreme Court to become 
a major force in American politics. His decision in Marbury v. Madison, 
which confirmed the power of the Supreme Court to nullify acts of Con-
gress and the president that contravene the constitution, is considered to 
be the ultimate strategic play. His Court had little power, and he worried 
that a decision compelling the president to act would be ignored. He de-
cided, therefore, not merely to back down to the administration, but rather 
to seemingly do so while grabbing much- needed power for his Court. Se-
gal and Spaeth discuss the case, demonstrating the myriad ways in which 
the chief really reached to be able to hear the case.67 Epstein and knight 
agree that the decision was impressive. After all, “Marshall avoided a po-
tentially devastating clash with President Thomas Jefferson . . . and sent a 
clear signal to the new president that the Court has a major role to play in 
American government.”68 Clearly Marshall understood the consequences 
of his actions and consciously avoided further angering the current ad-
ministration. His care paid off as the Court gained more esteem under his 
tenure than it had before or since.
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Charles Evan Hughes69

from the time Chief Justice Hughes came to the Court, he was a staunch 
civil libertarian, but until the spring of 1936, he was essentially an economic 
conservative who usually voted with the Court’s conservatives. Then, in 
May 1936, while the Court was under attack for being too conservative, 
he changed his views and worked hard to gain the additional vote needed 
to change the Court’s course, presumably in an effort to allay criticism of 
the Court’s obstructionist rulings and end its standoff with President roo-
sevelt. Hughes targeted owen roberts because roberts was considered the 
other swing vote on the Court and, of all the other justices, the one most 
likely to support the liberals.70 According to a source who claimed to speak 
from “positive knowledge,” Hughes discussed with owen roberts the de-
sirability of his “taking a more liberal attitude toward legislation designed 
to ameliorate the social and economic ills of the country, so as to overcome 
the conservative bloc and relieve the Court of the pressure of increasing 
outside criticism.”71 This conversation probably occurred in the summer of 
1936 when Hughes and his wife visited the roberts’s Pennsylvania farm.72

owen roberts eventually obliged, voting with the liberals in Parrish to 
uphold New york’s minimum wage statute, the famous “switch in time that 
saved nine.” The chief had garnered a liberal majority to avoid a further 
face- off with fDr and potential harm to the Court’s legitimacy. Indeed, 
the switch seems more likely to have come from the chief’s pressure than 
from fDr’s plan, given that fDr did not announce his court- packing plan 
until early february, and the discussion between the chief and roberts took 
place in December.

Scholars interested in empirically testing this concern with the Court’s 
relationships with other branches have focused on congressional overrides 
and congressional introductions of measures to curb the Court as well as 
on judicial review.73 But what we see in these two examples is the possibility 
that there is much concern behind the scenes over the Court’s legitimacy. 
We also see that to test a hypothesis about the lengths various chief jus-
tices would go to ameliorate concerns about the Court would require a 
systematic analysis of the papers of the justices (and interviews of justices 
and contemporaries) to ascertain how much the chief was motivated by a 
concern with the other branches of government.

care with opinion assignments

Chiefs may also use the opinion- assignment prerogative in ways that look 
toward the legitimacy of the Court, something Danelski discussed in his 
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early work.74 An example is Chief Justice Stone’s assignment in Smith v. 
Allwright,75 the case that declared that the Democratic Party of Texas acted 
as a state agency in administering primary elections and hence could not, 
consistent with the fourteenth and fifteenth Amendments, deny the right 
to vote in the primary election on the sole basis of race. Texas had fought 
for the right of the Democratic Party to discriminate. obviously, it would 
not take kindly to the Court’s new decision.

originally, Stone had assigned the case to Justice frankfurter, but Jus-
tice Jackson questioned the wisdom of Stone’s choice. In a letter to Stone, 
Jackson explained that the assignment “overlooked some of the ugly fac-
tors in our nation’s life.”76 Since Smith negated the “white primary,” an 
opinion by frankfurter, a Jewish northerner not seen as a friend to the 
Democratic Party, would exacerbate the sting. Jackson suggested that the 
decision in Smith would be less likely to foment opposition to the Court if 
it were written by a southern Democrat. responding to Jackson’s concern, 
Stone reassigned the case to Justice reed, a Democrat from kentucky.77 
While an associate justice raised the concern over the likely public reaction 
to a decision authored by a particular justice, the chief justice, considering 
potential fall- out, acceded to it.

Edwin McElwain, a former Hughes law clerk, noted that Chief Justice 
Hughes would often “assign ‘liberal’ opinions to ‘conservative’ judges, and 
vice versa,” apparently to enhance public acceptance of the Court’s deci-
sions,78 and Pusey, who interviewed Hughes, concurred.79 This is reminis-
cent of psychological research that suggests that people will more often 
take advice if it is offered by a source acting against that source’s bias.80

The much more recent Citizens United81 case is arguably another exam-
ple of strategic assignment aimed at public opinion. According to Toobin, 
Chief Justice roberts first moved for reargument in the case in an attempt 
to avoid a particularly damaging dissent by Justice Souter, and then as-
signed the opinion to kennedy rather than writing it himself. roberts, the 
thinking goes, could not write this opinion given how strongly he had ar-
gued in his confirmation hearings for an umpire- like role for the justices.82 
Indeed, Justice Stevens, in his longest dissent ever, quoted the chief justice’s 
axiom as a lower court judge: “If it is not necessary to decide more, it is 
necessary not to decide more.”83

Chief justices do often assign themselves the Court’s opinions in the 
big cases, as Chief Justice roberts did in Sebelius,84 for two reasons. first, 
his colleagues expect him to do so. John Hessin Clarke wrote after he left 
the Court, “The great cases are written, as they should be, by the chief 
justice.”85 Second, as frankfurter wrote, an opinion by the chief justice 
has “extra weight” with the public because “of the importance of the chief 
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justiceship as a symbol.”86 While Chief Justice Warren demurred, “Well, 
gee, the chief justice doesn’t write all of the important decisions,”87 he did 
self- assign in Brown v. Board of Education, Miranda v. Arizona, and Reynolds 
v. Sims. We examine Chief Justices Burger, rehnquist, and roberts to il-
lustrate the self- assignment function. This question of self- assignment in 
important cases has been subjected to empirical analysis, often finding sup-
port for the hypothesis that the chief will keep the big cases. our argument 
is that the reason for these findings is a concern over legitimacy (avoiding 
negative public opinion), which is a little harder to directly test.88

Warren Burger

Chief Justice Warren Burger, while much maligned as chief justice, argu-
ably considered the Court’s prestige in his self- assignment in Miller v. Cali-
fornia, garnering a majority of the Court behind a definition of obscenity 
for the first time in many years. The Court had taken to “redrupping”89 
obscenity cases— deciding them summarily based on the justices’ viewing 
of the material at issue and their own idiosyncratic standards— and had 
failed for many years to provide any sort of guidance to the lower courts, 
let alone to pornographers about whether or not their conduct was consti-
tutionally protected free speech. Burger assigned himself the task of craft-
ing a regulation that would end the Court’s involvement in this area, an 
end nearly everyone on the Court wished to see, though the liberals sought 
that end via complete first Amendment protection while the conservatives 
sought that end via complete deference to local communities.90 Burger 
chose the latter course, removing the Court from the obscenity business, 
which surely was negatively affecting the Court’s prestige and credibility.

William Rehnquist

Chief Justice William rehnquist surprised many in the Court’s com-
munity when he authored the Court’s decision in Dickerson v. U.S.,91 af-
firming the constitutional bases for the Court’s decision in Miranda, with 
which rehnquist clearly disagreed. Many wondered what had driven him 
to vote this way and to write this opinion, and many of the conjectures 
are consistent with our story. Bradley and Dery argue that the chief made 
a decision in opposition to congressional usurpation of Court power, 
thereby protecting his Court from override by Congress.92 Greenhouse 
and reid noted that to overrule Miranda would be to endure negative 
public opinion given how deeply entrenched the decision was in the fabric 
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of society.93 While there is not a unanimous view regarding rehnquist’s 
motivations in Dickerson,94 the chief justice was potentially using strategic 
self- assignment to protect his Court, even though the result went against 
his policy preferences.

John Roberts

finally, there is reason to believe that Chief Justice roberts saw the health 
care cases as a potential turning point for the Court. The timing was pre-
cipitous. Since 2000, the Court had issued decisions in a number of cases 
that received negative scrutiny from both the media and the public. In Bush 
v. Gore,95 the Court essentially ended the presidential election that had cap-
tivated the public and presented the possibility of a constitutional crisis. A 
Newsweek poll conducted in 2001 found that 65 percent of the population 
believed that politics and partisanship had contributed to the the Court’s 
opinion.96 Likewise, when the Supreme Court decided Lawrence v. Texas,97 
invalidating state sodomy laws and making same- sex activity legally pro-
tected, public opinion was mobilized against the Court.98 In early 2010, the 
Court issued its ruling in Citizens United v. Federal Election Commission,99 
finding that the first Amendment protects independent political expen-
ditures on the part of corporations and unions. A poll conducted by the 
Washington Post immediately following the Court’s ruling showed that 80 
percent of respondents opposed the Court’s decision.

Taken together, these cases— which were decided in a relatively short 
period of time, were salient, and were in opposition to majority public 
opinion— may have contributed to a long- term loss of support for the 
Court. Indeed, Gallup polling shows that at the beginning of 2000, the 
Court enjoyed 80 percent trust and confidence from the public, but that 
trust had declined to 63 percent by 2012.100 Likewise, Pew polling shows 
that the Court had a 68 percent public favorability rating in 2000, but by 
2012 it was 52 percent.101 In fact, a New york Times/CBS News poll con-
ducted in June of 2012102 showed that the Court’s approval rating was at a 
historic low, with just 44 percent of respondents approving of the job the 
Supreme Court was doing.

roberts appears to be aware of the Court’s image as well as of the things 
the Court does that influence public opinion. When asked about the im-
portance of unanimity of Court decisions in 2007, roberts told interviewer 
Jeffrey rosen that “If the Court in Marshall’s era had issued decisions in 
important cases the way this Court has over the past thirty years, we would 
not have a Supreme Court today of the sort that we have. That suggests 
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that what the Court’s been doing over the past thirty years has been erod-
ing, to some extent, the capital that Marshall built up. I think the Court is 
also ripe for a similar refocus on functioning as an institution, because if it 
doesn’t it is going to lose its credibility and legitimacy as an institution.”103 
While he did not achieve a unanimous decision in the health care cases, 
he did avoid overturning a major piece of legislation that was fairly popu-
lar with the public at a point where doing so may have had a detrimental 
impact on his Court. The media surely thought his motivation was the 
Court’s legitimacy. CBS News suggested that a contrary decision would 
have cast the Court in a negative light.104 Toobin noted that the implica-
tions of striking the Affordable Care Act in total “weighed on roberts” and 
that roberts had to sacrifice one of his dual goals (his ideological agenda) 
to meet his other, which was “to preserve the Court’s place as a respected 
final arbiter of the nation’s disputes.”105

conclusions

The Chief Justice of the United States, despite being “first among equals,” 
is clearly a leader on the Supreme Court. He is the administrative head 
of the Court and the most recognizable of the justices. Since the Court 
relies heavily on public opinion for its legitimacy and strength, it makes 
sense that the justices might be concerned about its image. There are a 
number of ways the Court can enhance its prestige, and the chief justice is 
in a unique position to affect outcomes. The chief can rely on formal du-
ties, such as opinion assignment, to influence decisions and opinions. He 
can also rely on personality characteristics, such as charisma, to influence 
how justices vote or whether or not they choose to issue a concurrence or 
dissent. Effective chiefs, being aware of the Court’s legitimacy, have been 
able to manage both the formal and informal aspects of the position to 
maintain the Court’s influence and bolster public opinion for its decisions. 
It is perhaps to their credit that the Court has generally been among the 
governmental institutions most trusted by the American people.
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