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Chapter 40B, Massachusetts
CHAPTER 40B. REGIONAL PLANNING
LOW AND MODERATE INCOME HOUSING

Chapter 40B: Section 20. Definitions

Section 20. The following words, wherever used in this section and in sections twenty-one to
twenty-three, inclusive, shall, unless a different meaning clearly appears from the context, have
the following meanings:—

“Low or moderate income housing”, any housing subsidized by the federal or state government
under any program to assist the construction of low or moderate income housing as defined in
the applicable federal or state statute, whether built or operated by any public agency or any
nonprofit or limited dividend organization.

“Uneconomic”, any condition brought about by any single factor or combination of factors to the
extent that it makes it impossible for a public agency or nonprofit organization to proceed in
building or operating low or moderate income housing without financial loss, or for a limited
dividend organization to proceed and still realize a reasonable return in building or operating
such housing within the limitations set by the subsidizing agency of government on the size or
character of the development or on the amount or nature of the subsidy or on the tenants, rentals
and income permissible, and without substantially changing the rent levels and units sizes
proposed by the public, nonprofit or limited dividend organizations.

“Consistent with local needs”, requirements and regulations shall be considered consistent with
local needs if they are reasonable in view of the regional need for low and moderate income

housing considered with the number of low income persons in the city or town affected and the
need to protect the health or safety of the occupants of the proposed housing or of the residents
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of the city or town, to promote better site and building design in relation to the surroundings, or
to preserve open spaces, and if such requirements and regulations are applied as equally as
possible to both subsidized and unsubsidized housing. Requirements or regulations shall be
consistent with local needs when imposed by a board of zoning appeals after comprehensive
hearing in a city or town where (1) low or moderate income housing exists which is in excess of
ten per cent of the housing units reported in the latest federal decennial census of the city or town
or on sites comprising one and one half per cent or more of the total land area zoned for
residential, commercial or industrial use or (2) the application before the board would result in
the commencement of construction of such housing on sites comprising more than three tenths of
one per cent of such land area or ten acres, whichever is larger, in any one calendar year;
provided, however, that land area owned by the United States, the commonwealth or any
political subdivision thereof, or any public authority shall be excluded from the total land area
referred to above when making such determination of consistency with local needs.

“Local Board”, any town or city board of survey, board of health, board of subdivision control
appeals, planning board, building inspector or the officer or board having supervision of the
construction of buildings or the power of enforcing municipal building laws, or city council or
board of selectmen.

Chapter 40B: Section 21. Low or moderate income housing; applications for approval of
proposed construction; hearing; appeal

Section 21. Any public agency or limited dividend or nonprofit organization proposing to build
low or moderate income housing may submit to the board of appeals, established under section
twelve of chapter forty A, a single application to build such housing in lieu of separate
applications to the applicable local boards. The board of appeals shall forthwith notify each such
local board, as applicable, of the filing of such application by sending a copy thereof to such
local boards for their recommendations and shall, within thirty days of the receipt of such
application, hold a public hearing on the same. The board of appeals shall request the appearance
at said hearing of such representatives of said local boards as are deemed necessary or helpful in
making its decision upon such application and shall have the same power to issue permits or
approvals as any local board or official who would otherwise act with respect to such
application, including but not limited to the power to attach to said permit or approval conditions
and requirements with respect to height, site plan, size or shape, or building materials as are
consistent with the terms of this section. The board of appeals, in making its decision on said
application, shall take into consideration the recommendations of the local boards and shall have
the authority to use the testimony of consultants. The board of appeals shall adopt rules, not
inconsistent with the purposes of this chapter, for the conduct of its business pursuant to this
chapter and shall file a copy of said rules with the city or town clerk. The provisions of section
eleven of chapter forty A shall apply to all such hearings. The board of appeals shall render a
decision, based upon a majority vote of said board, within forty days after the termination of the
public hearing and, if favorable to the applicant, shall forthwith issue a comprehensive permit or
approval. If said hearing is not convened or a decision is not rendered within the time allowed,
unless the time has been extended by mutual agreement between the board and the applicant, the
application shall be deemed to have been allowed and the comprehensive permit or approval



shall forthwith issue. Any person aggrieved by the issuance of a comprehensive permit or
approval may appeal to the court as provided in section seventeen of chapter forty A.

Chapter 40B: Section 22. Appeal to housing appeals committee; procedure; judicial review

Section 22. Whenever an application filed under the provisions of section twenty-one is denied,
or is granted with such conditions and requirements as to make the building or operation of such
housing uneconomic, the applicant shall have the right to appeal to the housing appeals
committee in the department of housing and community development for a review of the same.
Such appeal shall be taken within twenty days after the date of the notice of the decision by the
board of appeals by filing with said committee a statement of the prior proceedings and the
reasons upon which the appeal is based. The committee shall forthwith notify the board of
appeals of the filing of such petition for review and the latter shall, within ten days of the receipt
of such notice, transmit a copy of its decision and the reasons therefor to the committee. Such
appeal shall be heard by the committee within twenty days after receipt of the applicant’s
statement. A stenographic record of the proceedings shall be kept and the committee shall render
a written decision, based upon a majority vote, stating its findings of fact, its conclusions and the
reasons therefor within thirty days after the termination of the hearing, unless such time shall
have been extended by mutual agreement between the committee and the applicant. Such
decision may be reviewed in the superior court in accordance with the provisions of chapter
thirty A.

Chapter 40B: Section 23. Hearing by housing appeals committee; issues; powers of
disposition; orders; enforcement

Section 23. The hearing by the housing appeals committee in the department of housing and
community development shall be limited to the issue of whether, in the case of the denial of an
application, the decision of the board of appeals was reasonable and consistent with local needs
and, in the case of an approval of an application with conditions and requirements imposed,
whether such conditions and requirements make the construction or operation of such housing
uneconomic and whether they are consistent with local needs. If the committee finds, in the case
of a denial, that the decision of the board of appeals was unreasonable and not consistent with
local needs, it shall vacate such decision and shall direct the board to issue a comprehensive
permit or approval to the applicant. If the committee finds, in the case of an approval with
conditions and requirements imposed, that the decision of the board makes the building or
operation of such housing uneconomic and is not consistent with local needs, it shall order such
board to modify or remove any such condition or requirement so as to make the proposal no
longer uneconomic and to issue any necessary permit or approval; provided, however, that the
committee shall not issue any order that would permit the building or operation of such housing
in accordance with standards less safe than the applicable building and site plan requirements of
the federal Housing Administration or the Massachusetts Housing Finance Agency, whichever
agency is financially assisting such housing. Decisions or conditions and requirements imposed
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by a board of appeals that are consistent with local needs shall not be vacated, modified or
removed by the committee notwithstanding that such decisions or conditions and requirements
have the effect of making the applicant’s proposal uneconomic.

The housing appeals committee or the petitioner shall have the power to enforce the orders of the
committee at law or in equity in the superior court. The board of appeals shall carry out the order
of the hearing appeals committee within thirty days of its entry and, upon failure to do so, the
order of said committee shall, for all purposes, be deemed to be the action of said board, unless
the petitioner consents to a different decision or order by such board.

Rhode Island

CHAPTER 45-53
Low and Moderate Income Housing

SECTION 45-53-1

8 45-53-1 Short title. — This chapter shall be known as the "Rhode Island Low and Moderate
Income Housing Act".

8 45-53-2 Legislative findings and intent. — The general assembly finds and declares that
there exists an acute shortage of affordable, accessible, safe, and sanitary housing for its citizens
of low and moderate income, both individuals and families; that it is imperative that action is
taken immediately to assure the availability of affordable, accessible, safe, and sanitary housing
for these persons; that it is necessary that each city and town provide opportunities for the
establishment of low and moderate income housing; and that the provisions of this chapter are
necessary to assure the health, safety, and welfare of all citizens of this state, and that each
citizen enjoys the right to affordable, accessible, safe, and sanitary housing. It is further declared
to be the purpose of this chapter to provide for housing opportunities for low and moderate
income individuals and families in each city and town of the state and that an equal consideration
shall be given to the retrofitting and rehabilitation of existing dwellings for low and moderate
income housing and assimilating low and moderate income housing into existing and future
developments and neighborhoods.

8 45-53-3 Definitions. — The following words, wherever used in this chapter, unless a different
meaning clearly appears from the context, have the following meanings:

(1) "Affordable housing plan™ means a component of a housing element, as defined in
subdivision 45-22.2-4(1), to meet housing needs in a city or town that is prepared in accordance



with guidelines adopted by the state planning council, and/or to meet the provisions of
subsection 45-53-4(b)(1) and (c).

(2) "Approved affordable housing plan™ means an affordable housing plan that has been
approved by the director of administration as meeting the guidelines for the local comprehensive
plan as promulgated by the state planning council; provided, however, that state review and
approval, for plans submitted by December 31, 2004, shall not be contingent on the city or town
having completed, adopted, or amended its comprehensive plan as provided for in sections 45-
22.2-8, 45-22.2-9, or 45-22.2-12.

(3) "Comprehensive plan™ means a comprehensive plan adopted and approved by a city or
town pursuant to chapters 22.2 and 22.3 of this title.

(4) "Consistent with local needs" means reasonable in view of the state need for low and
moderate income housing, considered with the number of low income persons in the city or town
affected and the need to protect the health and safety of the occupants of the proposed housing or
of the residence of the city or town, to promote better site and building design in relation to the
surroundings, or to preserve open spaces, and if the local zoning or land use ordinances,
requirements, and regulations are applied as equally as possible to both subsidized and
unsubsidized housing. Local zoning and land use ordinances, requirements, or regulations are
consistent with local needs when imposed by a city or town council after comprehensive hearing
in a city or town where:

(i) Low or moderate income housing exists which is: (A) in the case of an urban city or town
which has at least 5,000 occupied year-round rental units and the units, as reported in the latest
decennial census of the city or town, comprise twenty-five percent (25%) or more of the year-
round housing units, is in excess of fifteen percent (15%) of the total occupied year-round rental
units; or (B) in the case of all other cities or towns, is in excess of ten percent (10%) of the year-
round housing units reported in the census.

(i) The city or town has promulgated zoning or land use ordinances, requirements, and
regulations to implement a comprehensive plan which has been adopted and approved pursuant
to chapters 22.2 and 22.3 of this title, and the housing element of the comprehensive plan
provides for low and moderate income housing in excess of either ten percent (10%) of the year-
round housing units or fifteen percent (15%) of the occupied year-round rental housing units as
provided in subdivision (2)(i).

(5) "Infeasible™ means any condition brought about by any single factor or combination of
factors, as a result of limitations imposed on the development by conditions attached to the
approval of the comprehensive permit, to the extent that it makes it impossible for a public
agency, nonprofit organization, or limited equity housing cooperative to proceed in building or
operating low or moderate income housing without financial loss, within the limitations set by
the subsidizing agency of government, on the size or character of the development, on the
amount or nature of the subsidy, or on the tenants, rentals, and income permissible, and without
substantially changing the rent levels and unit sizes proposed by the public agency, nonprofit
organization, or limited equity housing cooperative.



(6) "Letter of eligibility™ means a letter issued by the Rhode Island housing and mortgage
finance corporation in accordance with subsection 42-55-5.3(a).

(7) "Local board" means any town or city official, zoning board of review, planning board or
commission, board of appeal or zoning enforcement officer, local conservation commission,
historic district commission, or other municipal board having supervision of the construction of
buildings or the power of enforcing land use regulations, such as subdivision, or zoning laws.

(8) "Local review board" means the planning board as defined by subdivision 45-22.2-4(26), or
if designated by ordinance as the board to act on comprehensive permits for the town, the zoning
board of review established pursuant to section 45-24-56.

(9) "Low or moderate income housing" means any housing whether built or operated by any
public agency or any nonprofit organization or by any limited equity housing cooperative or any
private developer, that is subsidized by a federal, state, or municipal government subsidy under
any program to assist the construction or rehabilitation of housing affordable to low or moderate
income households, as defined in the applicable federal or state statute, or local ordinance and
that will remain affordable through a land lease and/or deed restriction for ninety-nine (99) years
or such other period that is either agreed to by the applicant and town or prescribed by the
federal, state, or municipal government subsidy program but that is not less than thirty (30) years
from initial occupancy.

(10) "Meeting housing needs" means adoption of the implementation program of an approved
affordable housing plan and the absence of unreasonable denial of applications that are made
pursuant to an approved affordable housing plan in order to accomplish the purposes and
expectations of the approved affordable housing plan.

(11) "Municipal government subsidy" means assistance that is made available through a city or
town program sufficient to make housing affordable, as affordable housing is defined in § 42-
128-8.1(d)(1); such assistance may include, but is not limited to, direct financial support,
abatement of taxes, waiver of fees and charges, and approval of density bonuses and/or internal
subsidies, and any combination of forms of assistance.

8§ 45-53-4 Procedure for approval of construction of low or moderate income housing. — (a)
Any applicant proposing to build low or moderate income housing may submit to the local
review board a single application for a comprehensive permit to build that housing in lieu of
separate applications to the applicable local boards. This procedure is only available for
proposals in which at least twenty-five percent (25%) of the housing is low or moderate income
housing. The application and review process for a comprehensive permit shall be as follows:

(1) Submission requirements. Applications for a comprehensive permit shall include:

(i) A letter of eligibility issued by the Rhode Island housing mortgage finance corporation, or
in the case of projects primarily funded by the U.S. Department of Housing and Urban
Development or other state or federal agencies, an award letter indicating the subsidy, or
application in such form as may be prescribed for a municipal government subsidy; and



(it) A written request to the local review board to submit a single application to build or
rehabilitate low or moderate income housing in lieu of separate applications to the applicable
local boards. The written request shall identify the specific sections and provisions of applicable
local ordinances and regulations from which the applicant is seeking relief; and

(iii) A proposed timetable for the commencement of construction and completion of the
project; and

(iv) A sample land lease or deed restriction with affordability liens that will restrict use as low
and moderate income housing in conformance with the guidelines of the agency providing the
subsidy for the low and moderate income housing, but for a period of not less than thirty (30)
years; and

(v) ldentification of an approved entity that will monitor the long-term affordability of the low
and moderate income units; and

(vi) A financial pro-forma for the proposed development; and

(vii) For comprehensive permit applications: (A) not involving major land developments or
major subdivisions including, but not limited to, applications seeking relief from specific
provisions of a local zoning ordinance, or involving administrative subdivisions, minor land
developments or minor subdivisions, or other local ordinances and regulations: those items
required by local regulations promulgated pursuant to applicable state law, with the exception of
evidence of state or federal permits; and for comprehensive permit applications; and (B)
involving major land developments and major subdivisions, unless otherwise agreed to by the
applicant and the town; those items included in the checklist for the master plan in the local
regulations promulgated pursuant to § 45-23-40. Subsequent to master plan approval, the
applicant must submit those items included in the checklist for a preliminary plan for a major
land development or major subdivision project in the local regulations promulgated pursuant to 8
45-23-41, with the exception of evidence of state or federal permits. All required state and
federal permits must be obtained prior to the final plan approval or the issuance of a building
permit; and

(viii) Municipalities may impose fees on comprehensive permit applications that are consistent
with but do not exceed fees that would otherwise be assessed for a project of the same scope and
type but not proceeding under this chapter, provided, however, that the imposition of such fees
shall not preclude a showing by a non-profit applicant that the fees make the project financially
infeasible; and

(xi) Notwithstanding the submission requirements set forth above, the local review board may
request additional, reasonable documentation throughout the public hearing, including, but not
limited to, opinions of experts, credible evidence of application for necessary federal and/or state
permits, statements and advice from other local boards and officials.

(2) Certification of completeness. The application must be certified complete or incomplete by
the administrative officer according to the provisions of § 45-23-36; provided, however, that for



a major land development or major subdivision, the certificate for a master plan shall be granted
within thirty (30) days and for a preliminary plan shall be granted within forty-five (45) days.
The running of the time period set forth herein will be deemed stopped upon the issuance of a
certificate of incompleteness of the application by the administrative officer and will
recommence upon the resubmission of a corrected application by the applicant. However, in no
event will the administrative officer be required to certify a corrected submission as complete or
incomplete less than fourteen (14) days after its resubmission. If the administrative officer
certifies the application as incomplete, the officer shall set forth in writing with specificity the
missing or incomplete items.

(3) Pre-application conference. Where the comprehensive permit application proposal is a
major land development project or a major subdivision pursuant to chapter 23 of this title a
municipality may require an applicant proposing a project under this chapter to first schedule a
pre-application conference with the local review board, the technical review committee
established pursuant to § 45-23-56, or with the administrative officer for the local review board
and other local officials, as appropriate. To request a pre-application conference, the applicant
shall submit a short description of the project in writing including the number of units, type of
housing, as well as a location map. The purpose of the pre-application conference shall be to
review a concept plan of the proposed development. Upon receipt of a request by an applicant
for a pre-application conference, the municipality has thirty (30) days to schedule and hold the
pre-application conference. If thirty (30) days has elapsed from the filing of the pre-application
submission and no pre-application conference has taken place, nothing shall be deemed to
preclude an applicant from thereafter filing and proceeding with an application for a
comprehensive permit.

(4) Review of applications. An application filed in accordance with this chapter shall be
reviewed by the local review board at a public hearing in accordance with the following
provisions:

(i) Notification. Upon issuance of a certificate of completeness for a comprehensive permit, the
local review board shall immediately notify each local board, as applicable, of the filing of the
application, by sending a copy to the local boards and to other parties entitled to notice of
hearings on applications under the zoning ordinance and/or land development and subdivision
regulations as applicable.

(i) Public Notice. Public notice for all public hearings will be the same notice required under
local regulations for a public hearing for a preliminary plan promulgated in accordance with §
45-23-42. The cost of notice shall be paid by the applicant.

(iii) Review of minor projects. The review of a comprehensive permit application involving
only minor land developments or minor subdivisions or requesting zoning ordinance relief or
relief from other local regulations or ordinances not otherwise addressed in this subsection, shall
be conducted following the procedures in the applicable local regulations, with the exception that
all minor land developments or minor subdivisions under this section are required to hold a
public hearing on the application, and within ninety-five (95) days of issuance of the certificate



of completeness, or within such further time as is agreed to by the applicant and the local review
board, render a decision.

(iv) Review of major projects. In the review of a comprehensive permit application involving a
major land development and/or major subdivision, the local review board shall hold a public
hearing on the master plan and shall, within one hundred and twenty (120) days of issuance of
the certification of completeness, or within such further amount of time as may be agreed to by
the local review board and the applicant, render a decision. Preliminary and final plan review
shall be conducted according to local regulations promulgated pursuant to chapter 23 of this title
except as otherwise specified in this section.

(v) Required findings. In approving on an application, the local review board shall make
positive findings, supported by legally competent evidence on the record which discloses the
nature and character of the observations upon which the fact finders acted, on each of the
following standard provisions, where applicable:

(A) The proposed development is consistent with local needs as identified in the local
comprehensive community plan with particular emphasis on the community's affordable housing
plan and/or has satisfactorily addressed the issues where there may be inconsistencies.

(B) The proposed development is in compliance with the standards and provisions of the
municipality's zoning ordinance and subdivision regulations, and/or where expressly varied or
waived local concerns that have been affected by the relief granted do not outweigh the state and
local need for low and moderate income housing.

(C) All low and moderate income housing units proposed are integrated throughout the
development; are compatible in scale and architectural style to the market rate units within the
project; and will be built and occupied prior to, or simultaneous with the construction and
occupancy of any market rate units.

(D) There will be no significant negative environmental impacts from the proposed
development as shown on the final plan, with all required conditions for approval.

(E) There will be no significant negative impacts on the health and safety of current or future
residents of the community, in areas including, but not limited to, safe circulation of pedestrian
and vehicular traffic, provision of emergency services, sewerage disposal, availability of potable
water, adequate surface water run-off, and the preservation of natural, historical or cultural
features that contribute to the attractiveness of the community.

(F) All proposed land developments and all subdivisions lots will have adequate and permanent
physical access to a public street in accordance with the requirements of § 45-23-60(5).

(G) The proposed development will not result in the creation of individual lots with any
physical constraints to development that building on those lots according to pertinent regulations
and building standards would be impracticable, unless created only as permanent open space or
permanently reserved for a public purpose on the approved, recorded plans.



(vi) The local review board has the same power to issue permits or approvals that any local
board or official who would otherwise act with respect to the application, including, but not
limited to, the power to attach to the permit or approval, conditions, and requirements with
respect to height, site plan, size, or shape, or building materials, as are consistent with the terms
of this section.

(vii) In reviewing the comprehensive permit request, the local review board may deny the
request for any of the following reasons: (A) if city or town has an approved affordable housing
plan and is meeting housing needs, and the proposal is inconsistent with the affordable housing
plan; (B) the proposal is not consistent with local needs, including, but not limited to, the needs
identified in an approved comprehensive plan, and/or local zoning ordinances and procedures
promulgated in conformance with the comprehensive plan; (C) the proposal is not in
conformance with the comprehensive plan; (D) the community has met or has plans to meet the
goal of ten percent (10%) of the year-round units or, in the case of an urban town or city, fifteen
percent (15%) of the occupied rental housing units as defined in § 45-53-3(2)(i) being low and
moderate income housing; or (E) concerns for the environment and the health and safety of
current residents have not been adequately addressed.

(viii) All local review board decisions on comprehensive permits shall be by majority vote of
the membership of the board and may be appealed by the applicant to the state housing appeals
board.

(ix) If the public hearing is not convened or a decision is not rendered within the time allowed
in subsection (a)(4)(iii) and (iv), the application is deemed to have been allowed and the relevant
approval shall issue immediately; provided, however, that this provision shall not apply to any
application remanded for hearing in any town where more than one application has been
remanded for hearing provided for in § 45-53-6(f)(2).

(x) Any person aggrieved by the issuance of an approval may appeal to the superior court
within twenty (20) days of the issuance of approval.

(xi) A comprehensive permit shall expire unless construction is started within twelve (12)
months and completed within sixty (60) months of final plan approval unless a longer and/or
phased period for development is agreed to by the local review board and the applicant. Low and
moderate income housing units shall be built and occupied prior to, or simultaneous with the
construction and occupancy of market rate units.

(xii) A town with an approved affordable housing plan and that is meeting local housing needs
may by council action limit the annual total number of dwelling units in comprehensive permit
applications from for-profit developers to an aggregate of one percent (1%) of the total number
of year-round housing units in the town, as recognized in the affordable housing plan and
notwithstanding the timetables set forth elsewhere in this section, the local review board shall
have the authority to consider comprehensive permit applications from for-profit developers,
which are made pursuant to this paragraph, sequentially in the order in which they are submitted.
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(xiii) The local review board of a town with an approved affordable housing plan shall report
the status of implementation to the housing resources commission, including the disposition of
any applications made under the plan, as of June 30, 2006, by September 1, 2006 and for each
June 30 thereafter by September 1 through 2010. The housing resources commission shall
prepare by October 15 and adopt by December 31, a report on the status of implementation,
which shall be submitted to the governor, the speaker, the president of the senate and the
chairperson of the state housing appeals board, and shall find which towns are not in compliance
with implementation requirements.

(xiv) Notwithstanding the provisions of 8 45-53-4 in effect on February 13, 2004, to
commence hearings within thirty (30) days of receiving an application remanded by the state
housing appeals board pursuant to § 45-53-6(f)(2) shall be heard as herein provided; in any town
with more than one remanded application, applications may be scheduled for hearing in the order
in which they were received, and may be taken up sequentially, with the thirty (30) day
requirement for the initiation of hearings, commencing upon the decision of the earlier filed
application.

(b) The general assembly finds and declares that in January 2004 towns throughout Rhode
Island have been confronted by an unprecedented volume and complexity of development
applications as a result of private for-profit developers using the provisions of this chapter and
that in order to protect the public health and welfare in communities and to provide sufficient
time to establish a reasonable and orderly process for the consideration of applications made
under the provisions of this chapter, and to have communities prepare plans to meet low and
moderate income housing goals, that it is necessary to impose a moratorium on the use of
comprehensive permit applications as herein provided by private for-profit developers; a
moratorium is hereby imposed on the use of the provisions of this chapter by private for-profit
developers, which moratorium shall be effective on passage and shall expire on January 31, 2005
and may be revisited prior to expiration and extended to such other date as may be established by
law. Notwithstanding the provisions of subsection (a) of this section, private for-profit
developers may not utilize the procedure of this chapter until the expiration of the moratorium.

(2) No for-profit developer shall submit a new application for comprehensive permits until July
1, 2005, except by mutual agreement with the local review board.

(3) Notwithstanding the provisions of subdivision (b)(2) of this section, a local review board in
a town which has submitted a plan in accordance with subsection (c) of this section, shall not be
required to accept an application for a new comprehensive permit from a for-profit developer
until October 1, 2005.

(c) Towns and cities that are not in conformity with the provisions of § 45-53-3(2)(i) shall
prepare by December 31, 2004, a comprehensive plan housing element for low and moderate
income housing as specified by 8 45-53-3(2)(ii), consistent with applicable law and regulation.
That the secretary of the planning board or commission of each city or town subject to the
requirements of this paragraph shall report in writing the status of the preparation of the housing
element for low and moderate income housing on or before June 30, 2004, and on or before
December 31, 2004, to the secretary of the state planning council, to the chair of the house
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committee on corporations and to the chair of the senate committee on commerce, housing and
municipal government. The state housing appeals board shall use said plan elements in making
determinations provided for in § 45-53-6(b)(2).

(d) If any provision of this section or the application thereof shall for any reason be judged
invalid, such judgment shall not affect, impair, or invalidate the remainder of this section or of
any other provision of this chapter, but shall be confined in its effect to the provision or
application directly involved in the controversy giving rise to the judgment, and a moratorium on
the applications of for-profit developers pursuant to this chapter shall remain and continue to be
in effect for the period commencing on the day this section becomes law [February 13, 2004]
and continue until it shall expire on January 31, 2005, or until amended further.

(e) In planning for, awarding and otherwise administering programs and funds for housing and
for community development, state departments, agencies, boards and commissions, public
corporations, as defined in chapter 18 of title 35, shall among the towns subject to the provision
of 8 45-53-3(ii) give priority to the maximum extent allowable by law, to towns with an
approved affordable housing plan. The director of administration shall adopt not later than
January 31, 2005, regulations to implement the provisions of this section.

8 45-53-5 Appeals to state housing appeals board — Judicial review. — (a) Whenever an
application filed under the provisions of 8§ 45-53-4 is denied, or is granted with conditions and
requirements that make the building or operation of the housing infeasible, the applicant has the
right to appeal to the state housing appeals board established by § 45-53-7, for a review of the
application. The appeal shall be taken within twenty (20) days after the date of the notice of the
decision by the local review board by filing with the appeals board a statement of the prior
proceedings and the reasons upon which the appeal is based.

(b) The appeals board shall immediately notify the local review board of the filing of the
petition for review and the latter shall, within ten (10) days of the receipt of the notice, transmit a
copy of its decision and the reasons for that decision to the appeals board.

(c) The appeal shall be heard by the appeals board within twenty (20) days after the receipt of
the applicant's statement. A stenographic record of the proceedings shall be kept and the appeals
board shall render a written decision and order, based upon a majority vote, stating its findings of
fact, and its conclusions and the reasons for those conclusions, within thirty (30) days after the
termination of the hearing, unless the time has been extended by mutual agreement between the
appeals board and the applicant. The decision and order may be appealed in the superior court
within twenty (20) days of the issuance of the decision. The review shall be conducted by the
superior court without a jury. The court shall consider the record of the hearing before the state
housing appeals board and, if it appears to the court that additional evidence is necessary for the
proper disposition of the matter, it may allow any party to the appeal to present that evidence in
open court, which evidence, along with the report, constitutes the record upon which the
determination of the court is made.

(d) The court shall not substitute its judgment for that of the state housing appeals board as to
the weight of the evidence on questions of fact. The court may affirm the decision of the state
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housing appeals board or remand the case for further proceedings, or may reverse or modify the
decision if substantial rights of the appellant have been prejudiced because of findings,
inferences, conclusions, or decisions which are:

(1) In violation of constitutional, statutory, or ordinance provisions;

(2) In excess of the authority granted to the state housing appeal board by statute or ordinance;
(3) Made upon unlawful procedure;

(4) Affected by other error of law;

(5) Clearly erroneous in view of the reliable, probative, and substantial evidence of the whole
record; or

(6) Arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted
exercise of discretion.

(e) Any appeal from the superior court to the supreme court pursuant to this section shall be by
writ of certiorari.

8 45-53-6 Power of state housing appeals board. — (a) The state housing appeals board shall
have the powers to: (i) adopt, amend and repeal rules and regulations that are consistent with this
chapter and are necessary to implement the requirements of 88 45-53-5, 45-53-6, and 45-53-7;
(i1) receive and expend state appropriations; and (iii) establish a reasonable fee schedule, which
may be waived, to carry out its duties.

(b) In hearing the appeal, the state housing appeals board shall determine whether: (i) in the
case of the denial of an application, the decision of the local review board was consistent with an
approved affordable housing plan, or if the town does not have an approved affordable housing
plan, was reasonable and consistent with local needs; and (ii) in the case of an approval of an
application with conditions and requirements imposed, whether those conditions and
requirements make the construction or operation of the housing infeasible and whether those
conditions and requirements are consistent with an approved affordable housing plan, or if the
town does not have an approved affordable housing plan, are consistent with local needs.

(c) In making a determination, the standards for reviewing the appeal include, but are not
limited to:

(1) The consistency of the decision to deny or condition the permit with the approved
affordable housing plan and/or approved comprehensive plan;

(2) The extent to which the community meets or plans to meet housing needs, as defined in an

affordable housing plan, including, but not limited to, the ten percent (10%) goal for existing low
and moderate income housing units as a proportion of year-round housing;
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(3) The consideration of the health and safety of existing residents;
(4) The consideration of environmental protection; and

(5) The extent to which the community applies local zoning ordinances and review procedures
evenly on subsidized and unsubsidized housing applications alike.

(d) If the appeals board finds, in the case of a denial, that the decision of the local review board
was not consistent with an approved affordable housing plan, or if the town does not have an
approved affordable housing plan, was not reasonable and consistent with local needs, it shall
vacate the decision and issue a decision and order approving the application, denying the
application, or approving with various conditions consistent with local needs. If the appeals
board finds, in the case of an approval with conditions and requirements imposed, that the
decision of the local review board makes the building or operation of the housing infeasible,
and/or the conditions and requirements are not consistent with an approved affordable housing
plan, or if the town does not have an approved affordable housing plan, are not consistent with
local needs, it shall issue a decision and order, modifying or removing any condition or
requirement so as to make the proposal no longer infeasible and/or consistent, and approving the
application; provided, that the appeals board shall not issue any decision and order that would
permit the building or operation of the housing in accordance with standards less safe than the
applicable building and site plan requirements of the federal Department of Housing and Urban
Development or the Rhode Island housing and mortgage finance corporation, whichever agency
is financially assisting the housing. Decisions or conditions and requirements imposed by a local
review board that are consistent with approved affordable housing plans and/or with local needs
shall not be vacated, modified, or removed by the appeals board notwithstanding that the
decision or conditions and requirements have the effect of denying or making the applicant's
proposal infeasible.

(e) The appeals board or the applicant has the power to enforce the orders of the appeals board
by an action brought in the superior court. The local review board shall carry out the decision
and order of the appeals board within thirty (30) days of its entry and, upon failure to do so, the
decision and order of the appeals board is, for all purposes, deemed to be the action of the local
review board, unless the applicant consents to a different decision or order by the local review
board. The decision and order of the appeals board is binding on the city or town, which shall
immediately issue any and all necessary permits and approvals to allow the construction and
operation of the housing as approved by the appeals board.

(f) The state housing appeals board shall:
(1) Upon an appeal of the applicant prior to August 1, 2004, rule on December 1, 2004, on the
substantial completeness of applications as of February 13, 2004, that were affected by the

moratorium established by § 45-53-4(b).

(i) The determination of substantial completeness shall be based on whether there was on or
before February 13, 2004, substantial completeness of substantially all of the following:
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(A) A written request to the zoning board of review to submit a single application to build or
rehabilitate low or moderate income housing in lieu of separate applications to the application
local boards;

(B) A written list of variances, special use permits and waivers requested to local requirements
and regulations, including local codes, ordinances, by-laws or regulations, including any
requested waivers from the land development or subdivisions regulations, and a proposed
timetable for completion of the project;

(C) Evidence of site control,

(D) Evidence of eligibility for a state or federal government subsidy, including a letter from the
funding agency indicating the applicant and the project;

(E) Site development plans showing the locations and outlines of proposed buildings; the
proposed location, general dimensions and materials for street, drives, parking areas, walks and
paved areas; proposed landscaping improvements and open areas within the site; and the
proposed location and types of sewage, drainage and water facilities;

(F) A report on existing site conditions and a summary of conditions in the surrounding areas,
showing the location and nature of existing buildings, existing street elevations, traffic patterns
and character of open areas, including wetlands and flood plains, in the neighborhood,;

(G) A tabulation of proposed buildings by type, size (number of bedrooms, floor area) and
ground coverage and a summary showing the percentage of the tract to be occupied by buildings,
by parking and other paved vehicular areas and by open spaces;

(H) A master plan, if the development proposal is for a major or minor land development plan
or a major or minor subdivision;

(1) a sample land lease or deed restrictions with affordability liens that will restrict use as low
and moderate income housing units for a period of not less than thirty (30) years; and

(J) The list of all persons entitled to notice in accordance with § 45-24-53.

(if) Notwithstanding the provisions of paragraph (i) of this subdivision, if the zoning board of
review determined the application to be substantially complete and/or acted in manner
demonstrating that it considered the application substantially complete for the purposes of
reviewing the application, the state housing appeals board shall consider the application
substantially complete.

(2) Remand for hearing in accordance with the provisions of § 45-53-4 applications which are
determined to be substantially complete, which hearings may be conducted (or resume) under the
provisions in effect on February 13, 2004, unless the applicant and the board shall mutually
agree that the hearing shall proceed under the provisions in effect on December 1, 2004, which
hearings may commence on or after January 1, 2005, but shall commence not later than January
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31, 2005, on applications in the order in which they were received by the town, unless a different
commencement date is mutually agreed to by the applicant and the local board hearing the
applications; the local review board shall not be obligated to hear, and may deny, any application
affected by the moratorium unless it was determined to be substantially complete in accordance
with the provisions of subdivision (1) of this subsection, and the local review board may require
such additional submissions as may be specified by the town or necessary for the review of the
application.

(3) Hear and decide appeals, other than those covered by subdivision (1) of this subsection, for
which it took jurisdiction on or before May 1, 2004.

(4) Continue to hear and decide appeals filed by nonprofit organizations.

(5) Conduct such other business as may be reasonable and appropriate in order to facilitate an
orderly transfer of activities to the state housing appeals board as it shall be constituted after
January 1, 2005.

8 45-53-7 Housing appeals board. — (a) There shall be within the state a housing appeals
board consisting of seven (7) voting members to be appointed by the governor, who shall include
four (4) local officials, who shall not be from the same city or town; two (2) of whom shall be
from a city or town with a population of less than twenty-five thousand (25,000); and two (2) of
whom shall be from a city or town with a population of twenty-five thousand (25,000) or greater,
and shall include one local zoning board member, one local planning board member, one city
council member and one town council member, one of the local official members shall be
designated by the governor as the alternative local official member who shall be a voting
member of the board only in the event that one or more of the other three (3) local officials is
unable to serve at a hearing; one affordable housing developer; one affordable housing advocate;
one representative of the business community; and one attorney knowledgeable in land use
regulation, who should be chairperson of the board.

(2) Those members of the board as of July 2, 2004 who were appointed to the board by
members of the general assembly shall cease to be members of the board on July 2, 2004, and the
governor shall thereupon nominate four (4) new members each of whom shall serve for the
balance of the current term of his or her predecessor.

(3) All other members of the commission as of July 2, 2004 shall continue to serve for the
duration of their current terms.

(4) All gubernatorial appointments made under this section after July 2, 2004 shall be subject
to the advice and consent of the senate.

(b) All appointments are for two (2) year terms; except as otherwise provided in subsection
(a)(2) of this section, the terms of members appointed after December 31, 2004, shall be for three
(3) years. Each member who is duly appointed or continued in office after January 1, 2005, shall
hold office for the term for which the member is appointed and until the member's successor
shall have been appointed and qualified, or until the member's earlier death, resignation, or
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removal. A member shall receive no compensation for his or her services, but shall be
reimbursed by the state for all reasonable expenses actually and necessarily incurred in the
performance of his or her official duties. The board shall hear all petitions for review filed under
8§ 45-53-5, and shall conduct all hearings in accordance with the rules and regulations established
by the chair. Rhode Island housing shall provide space, and clerical and other assistance, as the
board may require. 8 45-53-8 Severability. — If any provision of this chapter or of any rule,
regulation, or determination made under this chapter, or its application to any person, agency, or
circumstances, is held invalid by a court of competent jurisdiction, the remainder of the chapter,
rule, regulation, or determination, and the application of the provision to other persons, agencies,
or circumstances, shall not be affected thereby. The invalidity of any section or sections, or part
of any section or sections, of this chapter shall not affect the validity of the remainder of the
chapter.

8 45-53-9 Oversight commission. — (a) There is hereby created an oversight commission to be
known as "The Housing Act of 2004 Implementation Oversight Commission™ to consist of
fifteen (15) members: chair of house corporations or designee; chair of senate housing and
municipal government or designee; two (2) members of the house appointed by the speaker, one
of whom shall be from the minority party; two (2) members of the senate appointed by the senate
president, one of whom shall be from the minority party; four (4) designees of the president of
the League of Cities and Towns, two (2) of whom shall be from a municipality under twenty-five
thousand (25,000) population, and two (2) of whom shall be from a municipality of twenty-five
thousand (25,000) population or over; and one representative each from the Rhode Island
Builders Association, Rhode Island Housing, Housing Action Coalition, Grow Smart Rhode
Island and Housing Network.

(b) The purposes of the commission shall be: (1) to monitor and evaluate the implementation of
the act including the preparation and review, by statewide planning, of local plans; (2) to monitor
the development and adoption of the state strategic housing plan by the housing resources
commission and statewide planning; (3) to review the progress reports submitted by the housing
resources commission; (4) to recommend any changes that may be needed in the law; and (5) to
assess the need for resources to accomplish housing objectives and to make recommendations.

(c) Forthwith upon the passage of this act [July 2, 2004], the members shall meet at the call of
the speaker, and shall elect from among themselves co-chairs, who shall be legislators.
Vacancies in said commission shall be filled in the manner as the original appointment.

(d) The commission is empowered to appoint committees, which may include persons who are
not members of the commission. Five (5) members of the commission shall constitute a quorum.
All departments and agencies of the state shall furnish such advice and information, documentary
and otherwise, to said commission and its agents as necessary or desirable to accomplish the
purpose set forth in this section. The speaker is hereby authorized and directed to provide
quarters for the commission. The commission shall report findings and recommendations to the
general assembly annually on or before February 15. The commission shall expire on March 31,
2010.

Connecticut
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CHAPTER 126a
AFFORDABLE HOUSING LAND USE APPEALS

Sec. 8-30g. Affordable housing land use appeals procedure. Definitions. Affordability plan;
regulations. Conceptual site plan. Maximum monthly housing cost. Percentage-of-income
requirement. Appeals. Modification of application. Commission powers and remedies.
Exempt municipalities. Moratorium. Model deed restrictions.

(a) As used in this section:

(1) "Affordable housing development” means a proposed housing development which is (A)
assisted housing, or (B) a set-aside development;

(2) "Affordable housing application” means any application made to a commission in
connection with an affordable housing development by a person who proposes to develop such
affordable housing;

(3) "Assisted housing™ means housing which is receiving, or will receive, financial assistance
under any governmental program for the construction or substantial rehabilitation of low and
moderate income housing, and any housing occupied by persons receiving rental assistance
under chapter 319uu or Section 1437f of Title 42 of the United States Code;

(4) "Commission" means a zoning commission, planning commission, planning and zoning
commission, zoning board of appeals or municipal agency exercising zoning or planning
authority;

(5) "Municipality” means any town, city or borough, whether consolidated or
unconsolidated;

(6) "Set-aside development™ means a development in which not less than thirty per cent of
the dwelling units will be conveyed by deeds containing covenants or restrictions which shall
require that, for at least forty years after the initial occupation of the proposed development, such
dwelling units shall be sold or rented at, or below, prices which will preserve the units as housing
for which persons and families pay thirty per cent or less of their annual income, where such
income is less than or equal to eighty per cent of the median income. In a set-aside development,
of the dwelling units conveyed by deeds containing covenants or restrictions, a number of
dwelling units equal to not less than fifteen per cent of all dwelling units in the development
shall be sold or rented to persons and families whose income is less than or equal to sixty per
cent of the median income and the remainder of the dwelling units conveyed by deeds containing
covenants or restrictions shall be sold or rented to persons and families whose income is less than
or equal to eighty per cent of the median income;

(7) "Median income™ means, after adjustments for family size, the lesser of the state median
income or the area median income for the area in which the municipality containing the
affordable housing development is located, as determined by the United States Department of
Housing and Urban Development; and
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(8) "Commissioner" means the Commissioner of Economic and Community Development.

(b) (1) Any person filing an affordable housing application with a commission shall submit,
as part of the application, an affordability plan which shall include at least the following: (A)
Designation of the person, entity or agency that will be responsible for the duration of any
affordability restrictions, for the administration of the affordability plan and its compliance with
the income limits and sale price or rental restrictions of this chapter; (B) an affirmative fair
housing marketing plan governing the sale or rental of all dwelling units; (C) a sample
calculation of the maximum sales prices or rents of the intended affordable dwelling units; (D) a
description of the projected sequence in which, within a set-aside development, the affordable
dwelling units will be built and offered for occupancy and the general location of such units
within the proposed development; and (E) draft zoning regulations, conditions of approvals,
deeds, restrictive covenants or lease provisions that will govern the affordable dwelling units.

(2) The commissioner shall, within available appropriations, adopt regulations pursuant to
chapter 54 regarding the affordability plan. Such regulations may include additional criteria for
preparing an affordability plan and shall include: (A) A formula for determining rent levels and
sale prices, including establishing maximum allowable down payments to be used in the
calculation of maximum allowable sales prices; (B) a clarification of the costs that are to be
included when calculating maximum allowed rents and sale prices; (C) a clarification as to how
family size and bedroom counts are to be equated in establishing maximum rental and sale prices
for the affordable units; and (D) a listing of the considerations to be included in the computation
of income under this section.

(c) Any commission, by regulation, may require that an affordable housing application
seeking a change of zone shall include the submission of a conceptual site plan describing the
proposed development's total number of residential units and their arrangement on the property
and the proposed development's roads and traffic circulation, sewage disposal and water supply.

(d) For any affordable dwelling unit that is rented as part of a set-aside development, if the
maximum monthly housing cost, as calculated in accordance with subdivision (6) of subsection
(a) of this section, would exceed one hundred per cent of the Section 8 fair market rent as
determined by the United States Department of Housing and Urban Development, in the case of
units set aside for persons and families whose income is less than or equal to sixty per cent of
median income, then such maximum monthly housing cost shall not exceed one hundred per cent
of said Section 8 fair market rent. If the maximum monthly housing cost, as calculated in
accordance with subdivision (6) of subsection (a) of this section, would exceed one hundred
twenty per cent of the Section 8 fair market rent, as determined by the United States Department
of Housing and Urban Development, in the case of units set aside for persons and families whose
income is less than or equal to eighty per cent of median income, then such maximum monthly
housing cost shall not exceed one hundred twenty per cent of such Section 8 fair market rent.

(e) For any affordable dwelling unit that is rented in order to comply with the requirements of

a set-aside development, no person shall impose on a prospective tenant who is receiving
governmental rental assistance a maximum percentage-of-income-for-housing requirement that
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is more restrictive than the requirement, if any, imposed by such governmental assistance
program.

(F) Any person whose affordable housing application is denied or is approved with
restrictions which have a substantial adverse impact on the viability of the affordable housing
development or the degree of affordability of the affordable dwelling units in a set-aside
development, may appeal such decision pursuant to the procedures of this section. Such appeal
shall be filed within the time period for filing appeals as set forth in section 8-8, 8-9, 8-28, 8-30
or 8-30a, as applicable, and shall be made returnable to the superior court for the judicial district
where the real property which is the subject of the application is located. Affordable housing
appeals, including pretrial motions, shall be heard by a judge assigned by the Chief Court
Administrator to hear such appeals. To the extent practicable, efforts shall be made to assign
such cases to a small number of judges, sitting in geographically diverse parts of the state, so that
a consistent body of expertise can be developed. Unless otherwise ordered by the Chief Court
Administrator, such appeals, including pretrial motions, shall be heard by such assigned judges
in the judicial district in which such judge is sitting. Appeals taken pursuant to this subsection
shall be privileged cases to be heard by the court as soon after the return day as is practicable.
Except as otherwise provided in this section, appeals involving an affordable housing application
shall proceed in conformance with the provisions of said section 8-8, 8-9, 8-28, 8-30 or 8-30a, as
applicable.

(9) Upon an appeal taken under subsection (f) of this section, the burden shall be on the
commission to prove, based upon the evidence in the record compiled before such commission
that the decision from which such appeal is taken and the reasons cited for such decision are
supported by sufficient evidence in the record. The commission shall also have the burden to
prove, based upon the evidence in the record compiled before such commission, that (1) (A) the
decision is necessary to protect substantial public interests in health, safety, or other matters
which the commission may legally consider; (B) such public interests clearly outweigh the need
for affordable housing; and (C) such public interests cannot be protected by reasonable changes
to the affordable housing development, or (2) (A) the application which was the subject of the
decision from which such appeal was taken would locate affordable housing in an area which is
zoned for industrial use and which does not permit residential uses, and (B) the development is
not assisted housing, as defined in subsection (a) of this section. If the commission does not
satisfy its burden of proof under this subsection, the court shall wholly or partly revise, modify,
remand or reverse the decision from which the appeal was taken in a manner consistent with the
evidence in the record before it.

(h) Following a decision by a commission to reject an affordable housing application or to
approve an application with restrictions which have a substantial adverse impact on the viability
of the affordable housing development or the degree of affordability of the affordable dwelling
units, the applicant may, within the period for filing an appeal of such decision, submit to the
commission a proposed modification of its proposal responding to some or all of the objections
or restrictions articulated by the commission, which shall be treated as an amendment to the
original proposal. The day of receipt of such a modification shall be determined in the same
manner as the day of receipt is determined for an original application. The filing of such a
proposed modification shall stay the period for filing an appeal from the decision of the
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commission on the original application. The commission shall hold a public hearing on the
proposed modification if it held a public hearing on the original application and may hold a
public hearing on the proposed modification if it did not hold a public hearing on the original
application. The commission shall render a decision on the proposed modification not later than
sixty-five days after the receipt of such proposed modification, provided, if, in connection with a
modification submitted under this subsection, the applicant applies for a permit for an activity
regulated pursuant to sections 22a-36 to 22a-45, inclusive, and the time for a decision by the
commission on such modification under this subsection would lapse prior to the thirty-fifth day
after a decision by an inland wetlands and watercourses agency, the time period for decision by
the commission on the modification under this subsection shall be extended to thirty-five days
after the decision of such agency. The commission shall issue notice of its decision as provided
by law. Failure of the commission to render a decision within said sixty-five days or subsequent
extension period permitted by this subsection shall constitute a rejection of the proposed
modification. Within the time period for filing an appeal on the proposed modification as set
forth in section 8-8, 8-9, 8-28, 8-30 or 8-304a, as applicable, the applicant may appeal the
commission's decision on the original application and the proposed modification in the manner
set forth in this section. Nothing in this subsection shall be construed to limit the right of an
applicant to appeal the original decision of the commission in the manner set forth in this section
without submitting a proposed modification or to limit the issues which may be raised in any
appeal under this section.

(i) Nothing in this section shall be deemed to preclude any right of appeal under the
provisions of section 8-8, 8-9, 8-28, 8-30 or 8-30a.

(1) A commission or its designated authority shall have, with respect to compliance of an
affordable housing development with the provisions of this chapter, the same powers and
remedies provided to commissions by section 8-12.

(K) Notwithstanding the provisions of subsections (a) to (j), inclusive, of this section, the
affordable housing appeals procedure established under this section shall not be available if the
real property which is the subject of the application is located in a municipality in which at least
ten per cent of all dwelling units in the municipality are (1) assisted housing, or (2) currently
financed by Connecticut Housing Finance Authority mortgages, or (3) subject to binding
recorded deeds containing covenants or restrictions which require that such dwelling units be
sold or rented at, or below, prices which will preserve the units as housing for which persons and
families pay thirty per cent or less of income, where such income is less than or equal to eighty
per cent of the median income, or (4) mobile manufactured homes located in mobile
manufactured home parks or legally-approved accessory apartments, which homes or apartments
are subject to binding recorded deeds containing covenants or restrictions which require that
such dwelling units be sold or rented at, or below, prices which will preserve the units as housing
for which, for a period of not less than ten years, persons and families pay thirty per cent or less
of income, where such income is less than or equal to eighty per cent of the median income. The
municipalities meeting the criteria set forth in this subsection shall be listed in the report
submitted under section 32-1m. As used in this subsection, "accessory apartment” means a
separate living unit that (A) is attached to the main living unit of a house, which house has the
external appearance of a single-family residence, (B) has a full kitchen, (C) has a square footage
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that is not more than thirty per cent of the total square footage of the house, (D) has an internal
doorway connecting to the main living unit of the house, (E) is not billed separately from such
main living unit for utilities, and (F) complies with the building code and health and safety
regulations.

() (1) Notwithstanding the provisions of subsections (a) to (j), inclusive, of this section, the
affordable housing appeals procedure established under this section shall not be applicable to an
affordable housing application filed with a commission during a moratorium, which shall be the
four-year period after (A) a certification of affordable housing project completion issued by the
commissioner is published in the Connecticut Law Journal, or (B) after notice of a provisional
approval is published pursuant to subdivision (4) of this subsection. Any moratorium that is in
effect on October 1, 2002, is extended by one year.

(2) Notwithstanding the provisions of this subsection, such moratorium shall not apply to (A)
affordable housing applications for assisted housing in which ninety-five per cent of the dwelling
units are restricted to persons and families whose income is less than or equal to sixty per cent of
median income, (B) other affordable housing applications for assisted housing containing forty
or fewer dwelling units, or (C) affordable housing applications which were filed with a
commission pursuant to this section prior to the date upon which the moratorium takes effect.

(3) Eligible units completed after a moratorium has begun may be counted toward
establishing eligibility for a subsequent moratorium.

(4) (A) The commissioner shall issue a certificate of affordable housing project completion
for the purposes of this subsection upon finding that there has been completed within the
municipality one or more affordable housing developments which create housing unit-equivalent
points equal to the greater of two per cent of all dwelling units in the municipality, as reported in
the most recent United States decennial census, or seventy-five housing unit-equivalent points.

(B) A municipality may apply for a certificate of affordable housing project completion
pursuant to this subsection by applying in writing to the commissioner, and including
documentation showing that the municipality has accumulated the required number of points
within the applicable time period. Such documentation shall include the location of each
dwelling unit being counted, the number of points each dwelling unit has been assigned, and the
reason, pursuant to this subsection, for assigning such points to such dwelling unit. Upon receipt
of such application, the commissioner shall promptly cause a notice of the filing of the
application to be published in the Connecticut Law Journal, stating that public comment on such
application shall be accepted by the commissioner for a period of thirty days after the publication
of such notice. Not later than ninety days after the receipt of such application, the commissioner
shall either approve or reject such application. Such approval or rejection shall be accompanied
by a written statement of the reasons for approval or rejection, pursuant to the provisions of this
subsection. If the application is approved, the commissioner shall promptly cause a certificate of
affordable housing project completion to be published in the Connecticut Law Journal. If the
commissioner fails to either approve or reject the application within such ninety-day period, such
application shall be deemed provisionally approved, and the municipality may cause notice of
such provisional approval to be published in a conspicuous manner in a daily newspaper having
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general circulation in the municipality, in which case, such moratorium shall take effect upon
such publication. The municipality shall send a copy of such notice to the commissioner. Such
provisional approval shall remain in effect unless the commissioner subsequently acts upon and
rejects the application, in which case the moratorium shall terminate upon notice to the
municipality by the commissioner.

(5) For purposes of this subsection, "elderly units" are dwelling units whose occupancy is
restricted by age and "family units" are dwelling units whose occupancy is not restricted by age.

(6) For purposes of this subsection, housing unit-equivalent points shall be determined by the
commissioner as follows: (A) No points shall be awarded for a unit unless its occupancy is
restricted to persons and families whose income is equal to or less than eighty per cent of median
income, except that unrestricted units in a set-aside development shall be awarded one-fourth
point each. (B) Family units restricted to persons and families whose income is equal to or less
than eighty per cent of median income shall be awarded one point if an ownership unit and one
and one-half points if a rental unit. (C) Family units restricted to persons and families whose
income is equal to or less than sixty per cent of median income shall be awarded one and one-
half points if an ownership unit and two points if a rental unit. (D) Family units restricted to
persons and families whose income is equal to or less than forty per cent of median income shall
be awarded two points if an ownership unit and two and one-half points if a rental unit. (E)
Elderly units restricted to persons and families whose income is equal to or less than eighty per
cent of median income shall be awarded one-half point. (F) A set-aside development containing
family units which are rental units shall be awarded additional points equal to twenty-two per
cent of the total points awarded to such development, provided the application for such
development was filed with the commission prior to July 6, 1995.

(7) Points shall be awarded only for dwelling units which were (A) newly-constructed units
in an affordable housing development, as that term was defined at the time of the affordable
housing application, for which a certificate of occupancy was issued after July 1, 1990, or (B)
newly subjected after July 1, 1990, to deeds containing covenants or restrictions which require
that, for at least the duration required by subsection (a) of this section for set-aside developments
on the date when such covenants or restrictions took effect, such dwelling units shall be sold or
rented at, or below, prices which will preserve the units as affordable housing for persons or
families whose income does not exceed eighty per cent of median income.

(8) Points shall be subtracted, applying the formula in subdivision (6) of this subsection, for
any affordable dwelling unit which, on or after July 1, 1990, was affected by any action taken by
a municipality which caused such dwelling unit to cease being counted as an affordable dwelling
unit.

(9) A newly-constructed unit shall be counted toward a moratorium when it receives a
certificate of occupancy. A newly-restricted unit shall be counted toward a moratorium when its
deed restriction takes effect.

(10) The affordable housing appeals procedure shall be applicable to affordable housing
applications filed with a commission after a three-year moratorium expires, except (A) as
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otherwise provided in subsection (k) of this section, or (B) when sufficient unit-equivalent points
have been created within the municipality during one moratorium to qualify for a subsequent
moratorium.

(11) The commissioner shall, within available appropriations, adopt regulations in
accordance with chapter 54 to carry out the purposes of this subsection. Such regulations shall
specify the procedure to be followed by a municipality to obtain a moratorium, and shall include
the manner in which a municipality is to document the units to be counted toward a moratorium.
A municipality may apply for a moratorium in accordance with the provisions of this subsection
prior to, as well as after, such regulations are adopted.

(m) The commissioner shall, pursuant to regulations adopted in accordance with the
provisions of chapter 54, promulgate model deed restrictions which satisfy the requirements of
this section. A municipality may waive any fee which would otherwise be required for the filing
of any long-term affordability deed restriction on the land records.

Sec. 8-30h. Annual certification of continuing compliance with affordability
requirements. Noncompliance.

On and after January 1, 1996, the developer, owner or manager of an affordable housing
development, developed pursuant to subparagraph (B) of subdivision (1) of subsection (a) of
section 8-30g, that includes rental units shall provide annual certification to the commission that
the development continues to be in compliance with the covenants and deed restrictions required
under said section. If the development does not comply with such covenants and deed
restrictions, the developer, owner or manager shall rent the next available units to persons and
families whose incomes satisfy the requirements of the covenants and deed restrictions until the
development is in compliance. The commission may inspect the income statements of the tenants
of the restricted units upon which the developer, owner or manager bases the certification. Such
tenant statements shall be confidential and shall not be deemed public records for the purposes of
the Freedom of Information Act, as defined in section 1-200.
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67/1. Short title
8 1. Short title. This Act may be cited as the Affordable Housing Planning and Appeal Act.

67/5. Findings
8 5. Findings. The legislature finds and declares that:

(1) there exists a shortage of affordable, accessible, safe, and sanitary housing in the State;
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(2) it is imperative that action be taken to assure the availability of workforce and retirement
housing; and

(3) local governments in the State that do not have sufficient affordable housing are encouraged
to assist in providing affordable housing opportunities to assure the health, safety, and welfare of
all citizens of the State.

67/10. Purpose

8 10. Purpose. The purpose of this Act is to encourage counties and municipalities to incorporate
affordable housing within their housing stock sufficient to meet the needs of their county or
community. Further, affordable housing developers who believe that they have been unfairly
treated due to the fact that the development contains affordable housing may seek relief

from local ordinances and regulations that may inhibit the construction of affordable housing
needed to serve low-income and moderate- income households in this State.

67/15. Definitions

§ 15. Definitions. As used in this Act:

"Affordable housing™ means housing that has a sales price or rental amount that is within the
means of a household that may occupy moderate-income or low-income housing. In the case of
dwelling units for sale, housing that is affordable means housing in which mortgage,
amortization, taxes, insurance, and condominium or association fees, if any, constitute no more
than 30% of the gross annual household income for a household of the size that may occupy the
unit. In the case of dwelling units for rent, housing that is affordable means housing for which
the rent and utilities constitute no more than 30% of the gross annual household income for a
household of the size that may occupy the unit.

"Affordable housing developer” means a nonprofit entity, limited equity cooperative or public
agency, or private individual, firm, corporation, or other entity seeking to build an affordable
housing development.

"Affordable housing development™ means (i) any housing that is subsidized by the federal or
State government or (ii) any housing in which at least 20% of the dwelling units are subject to
covenants or restrictions that require that the dwelling units be sold or rented at prices that
preserve them as affordable housing for a period of at least 15 years, in the case of for-sale
housing, and at least 30 years, in the case of rental housing.

"Approving authority” means the governing body of the county or municipality.

"Area median household income™ means the median household income adjusted for family size
for applicable income limit areas as determined annually by the federal Department of Housing
and Urban Development under Section 8 of the United States Housing Act of 1937.
"Community land trust” means a private, not-for-profit corporation organized exclusively for

charitable, cultural, and other purposes and created to acquire and own land for the benefit of the
local government, including the creation and preservation of affordable housing.
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"Development” means any building, construction, renovation, or excavation or any material
change in any structure or land, or change in the use of such structure or land, that results in a net
increase in the number of dwelling units in a structure or on

a parcel of land by more than one dwelling unit.

"Exempt local government™” means any local government in which at least 10% of its total year-
round housing units are affordable, as determined by the Illinois Housing Development
Authority pursuant to Section 20 of this Act; or any municipality under 1,000 population.

"Household" means the person or persons occupying a dwelling unit.

"Housing trust fund" means a separate fund, either within a local government or between local
governments pursuant to intergovernmental agreement, established solely for the purposes
authorized in subsection (d) of Section 25, including, without limitation, the holding and
disbursing of financial resources to address the affordable housing needs of individuals or
households that may occupy low-income or moderate-income housing.

"Local government” means a county or municipality.

"Low-income housing" means housing that is affordable, according to the federal Department of
Housing and Urban Development, for either home ownership or rental, and that is occupied,
reserved, or marketed for occupancy by households with a gross household income that does not
exceed 50% of the area median household income.

"Moderate-income housing” means housing that is affordable, according to the federal
Department of Housing and Urban Development, for either home ownership or rental, and that is
occupied, reserved, or marketed for occupancy by households with a gross household income
that is greater than 50% but does not exceed 80% of the area median household income.

"Non-appealable local government requirements” means all essential requirements that protect
the public health and safety, including any local building, electrical, fire, or plumbing code
requirements or those requirements that are critical to the protection or preservation of the
environment.

67/20. Determination of exempt local governments

8§ 20. Determination of exempt local governments.

(a) Beginning October 1, 2004, the Illinois Housing Development Authority shall determine
which local governments are exempt and not exempt from the operation of this Act based on an
identification of the total number of year-round housing units in the most recent decennial census
for each local government within the State and by an inventory of for-sale and rental affordable
housing units, as defined in this Act, for each local government from the decennial census and
other relevant sources.

(b) The Illinois Housing Development Authority shall make this determination by:
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(1) totaling the number of for-sale housing units in each local government that are affordable to
households with a gross household income that is less than 80% of the median household income
within the county or primary metropolitan statistical area;

(i) totaling the number of rental units in each local government that are affordable to households
with a gross household income that is less than 60% of the median household income within the
county or primary metropolitan statistical area;

(ii1) adding the number of for-sale and rental units for each local government from items (i) and
(ii); and

(iv) dividing the sum of (iii) above by the total number of year-round housing units in the local
government as contained in the latest decennial census and multiplying the result by 100 to
determine the percentage of affordable housing units within

the jurisdiction of the local government.

(c) Beginning October 1, 2004, the Illinois Housing Development Authority shall publish on an
annual basis a list of exempt and non-exempt local governments and the data that it used to
calculate its determination. The data shall be shown for each local government in the State and
for the State as a whole. Upon publishing a list of exempt and non-exempt local governments,
the Illinois Housing Development Authority shall notify a local government that it is not exempt
from the operation of this Act and provide to it the data used to calculate its determination.

(d) A local government or developer of affordable housing may appeal the determination of the
[llinois Housing Development Authority as to whether the local government is exempt or non-
exempt under this Act in connection with an appeal under Section 30 of this Act.

67/25. Affordable housing plan

§ 25. Affordable housing plan.

(a) Prior to April 1, 2005, all non-exempt local governments must approve an affordable housing
plan. Any local government that is determined by the Illinois Housing Development Authority
under Section 20 to be non-exempt for the first time based on the recalculation of decennial
census data after 2010 shall have 18 months from the date of notification of its non-exempt
status to approve an affordable housing plan under this Act.

(b) For the purposes of this Act, the affordable housing plan shall consist of at least the
following:

(i) a statement of the total number of affordable housing units that are necessary to exempt the
local government from the operation of this Act as defined in Section 15 and Section 20;

(ii) an identification of lands within the jurisdiction that are most appropriate for the construction
of affordable housing and of existing structures most appropriate for conversion to, or
rehabilitation for, affordable housing, including a consideration of lands and structures of
developers who have expressed a commitment to provide affordable housing and lands and
structures that are publicly or semi-publicly owned;
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(i) incentives that local governments may provide for the purpose of attracting affordable
housing to their jurisdiction; and

(iv) a goal of a minimum of 15% of all new development or redevelopment within the local
government that would be defined as affordable housing in this Act; or a minimum of a 3
percentage point increase in the overall percentage of affordable housing within its jurisdiction,
as described in subsection (b) of Section 20 of this Act; or a minimum of a total

of 10% affordable housing within its jurisdiction as described in subsection (b) of Section 20 of
this Act. These goals may be met, in whole or in part, through the creation of affordable housing
units under intergovernmental agreements as described in subsection (e) of this Section.

(c) Within 60 days after the adoption of an affordable housing plan or revisions to its affordable
housing plan, the local government must submit a copy of that plan to the Illinois Housing
Development Authority.

(d) In order to promote the goals of this Act and to maximize the creation, establishment, or
preservation of affordable housing throughout the State of Illinois, a local government, whether
exempt or non-exempt under this Act, may adopt the following measures to address the need for
affordable housing:

(1) Local governments may individually or jointly create or participate in a housing trust fund or
otherwise provide funding or support for the purpose of supporting affordable housing,
including, without limitation, to support the following affordable housing activities:

(A) Housing production, including, without limitation, new construction, rehabilitation, and
adaptive re-use.

(B) Acquisition, including, without limitation, land, single-family homes, multi-unit buildings,
and other existing structures that may be used in whole or in part for residential use.

(C) Rental payment assistance.

(D) Home-ownership purchase assistance.

(E) Preservation of existing affordable housing.
(F) Weatherization.

(G) Emergency repairs.

(H) Housing related support services, including homeownership education and financial
counseling.

(I) Grants or loans to not-for-profit organizations engaged in addressing the affordable housing
needs of low-income and moderate-income households.
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Local governments may authorize housing trust funds to accept and utilize funds, property, and
other resources from all proper and lawful public and private sources so long as those funds are
used solely for addressing the affordable housing needs of individuals or households that may
occupy low-income or moderate-income housing.

(2) A local government may create a community land trust, which may: acquire developed or
undeveloped interests in real property and hold them for affordable housing purposes; convey
such interests under long-term leases, including ground leases; convey such interests for
affordable housing purposes; and retain an option to reacquire any such real property

interests at a price determined by a formula ensuring that such interests may be utilized for
affordable housing purposes.

(3) A local government may use its zoning powers to require the creation and preservation of
affordable housing as authorized under Section 5-12001 of the Counties Code and Section 11-
13-1 of the Illinois Municipal Code.

(4) A local government may accept donations of money or land for the purpose of addressing the
affordable housing needs of individuals or households that may occupy low-income or moderate-
income housing. These donations may include, without limitation, donations of money or land
from persons in lieu of building affordable housing.

(e) In order to encourage regional cooperation and the maximum creation of affordable housing
in areas lacking such housing in the State of Illinois, any non-exempt local government may
enter into intergovernmental agreements under subsection (e) of Section 25 with local
governments within 10 miles of its corporate boundaries in order to create affordable housing
units to meet the goals of this Act. A non-exempt local government may not enter into an
intergovernmental agreement, however, with any local government that contains more than 25%
affordable housing as determined under Section 20 of this Act. All intergovernmental
agreements entered into to create affordable housing units to meet the goals of this Act must also
specify the basis for determining how many of the affordable housing units created will be
credited to each local government participating in the agreement for purposes of complying with
this Act. All intergovernmental agreements entered into to create affordable housing units to
meet the goals of this Act must also specify the anticipated number of newly created

affordable housing units that are to be credited to each local government participating in the
agreement for purposes of complying with this Act. In specifying how many affordable housing
units will be credited to each local government, the same affordable housing unit may not be
counted by more than one local government.

67/30. Appeal to State Housing Appeals Board

8 30. Appeal to State Housing Appeals Board.

(@) (Blank).

(b) Beginning January 1, 2009, an affordable housing developer whose application is either
denied or approved with

conditions that in his or her judgment render the provision of affordable housing infeasible may,
within 45 days after the

decision, appeal to the State Housing Appeals Board challenging that decision unless the
municipality or county that rendered
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the decision is exempt under Section 15 of this Act. The developer must submit information
regarding why the developer

believes he or she was unfairly denied or unreasonable conditions were placed upon the tentative
approval of the

development. In the case of local governments that are determined by the Illinois Housing
Development Authority under

Section 20 to be non-exempt for the first time based on the recalculation of decennial census data
after 2010, no developer

may appeal to the State Housing Appeals Board until 60 months after a local government has
been notified of its non-exempt

status.

(c) Beginning January 1, 2009, the Board shall render a decision on the appeal within 120 days
after the appeal is filed. In any proceeding before the Board, the affordable housing developer
bears the burden of demonstrating that the proposed affordable housing development (i) has been
unfairly denied or (ii) has had unreasonable conditions placed upon it by the decision of the local
government.

(d) The Board shall dismiss any appeal if:

(1) the local government has adopted an affordable housing plan as defined in Section 25 of this
Act and submitted that plan to the Illinois Housing Development Authority within the time frame
required by this Act; and

(i1) the local government has implemented its affordable housing plan and has met its goal as
established in its affordable housing plan as defined in Section 25 of this Act.

(e) The Board shall dismiss any appeal if the reason for denying the application or placing
conditions upon the approval is a non-appealable local government requirement under Section 15
of this Act.

(F) The Board may affirm, reverse, or modify the conditions of, or add conditions to, a decision
made by the approving authority. The decision of the Board constitutes an order directed to the
approving authority and is binding on the local government.

(9) The appellate court has the exclusive jurisdiction to review decisions of the Board. Any
appeal to the Appellate Court of a final ruling by the State Housing Appeals Board may be heard
only in the Appellate Court for the District in which the local government involved in the appeal
is located.

67/40. Nonresidential development as part of an affordable housing development

8 40. Nonresidential development as part of an affordable housing development.

(a) An affordable housing developer who applies to develop property that contains nonresidential
uses in a nonresidential zoning district must designate either at least 50% of the area or at least
50% of the square footage of the development for residential use. Unless adjacent to a residential
development, the nonresidential zoning district shall not include property zoned industrial. The
applicant bears the burden of proof of demonstrating that the purposes of a nonresidential zoning
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district will not be impaired by the construction of housing in the zoning district and that the
public health and safety of the residents of the affordable housing will not be adversely affected
by nonresidential uses either in existence or permitted in that zoning district. The development
should be completed simultaneously to the extent possible and shall be unified in design.

(b) For purposes of subsection (a), the square footage of the residential portion of the
development shall be measured by the interior floor area of dwelling units, excluding that portion
that is unheated. Square footage of the nonresidential portion shall be calculated according to the
gross leasable area.

67/50. Housing Appeals Board

8 50. Housing Appeals Board.

(a) Prior to January 1, 2008, a Housing Appeals Board shall be created consisting of 7 members
appointed by the Governor as follows:

(1) a retired circuit judge or retired appellate judge, who shall act as chairperson;

(2) a zoning board of appeals member;

(3) a planning board member;

(4) a mayor or municipal council or board member;

(5) a county board member;

(6) an affordable housing developer; and

(7) an affordable housing advocate.

In addition, the Chairman of the Illinois Housing Development Authority, ex officio, shall serve
as a non-voting member. No more than 4 of the appointed members may be from the same
political party. Appointments under items (2), (3), and (4) shall be from local governments that
are not exempt under this Act.

(b) Initial terms of 4 members designated by the Governor shall be for 2 years. Initial terms of 3
members designated by the Governor shall be for one year. Thereafter, members shall be
appointed for terms of 2 years. A member shall receive no compensation for his or her services,
but shall be reimbursed by the State for all reasonable expenses actually and necessarily
incurred in the performance of his or her official duties. The board shall hear all petitions for
review filed under this Act and shall conduct all hearings in accordance with the rules and
regulations established by the chairperson. The Illinois Housing Development Authority shall
provide space and clerical and other assistance that the Board may require.

(c) (Blank).

67/60. Rulemaking authority
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8 60. Rulemaking authority. The Illinois Housing Development Authority shall adopt other rules
and regulations as needed to carry out the Board's responsibilities under this Act and to provide
direction to local governments and affordable housing developers.
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