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Copyright vs. Social Media: Who Will

Win?
BRITTANY CURTIS*

INTRODUCTION
Scrolling through the dashboard on Tumblr, a user is inundated with
pictures of models, cute animals, and many Graphic Interchange Format
("GIF") files. How do other users find these pictures and to whom do they
belong? While the Universal Resource Locator ("URL") of the blog that
originally posted the picture is visible on a Tumblr post, nothing guarantees
that the user who posted the picture is the copyright holder. More often
than not, the user found the picture online and posted it on the blog,
without giving due credit to the copyright holder. Admittedly, these
websites primarily facilitate mutual admiration of images and aesthetic
enjoyment among visitors. However, the seemingly complete disregard for
the rights of the photographers and creators is troubling.
Social media began with Facebook and Twitter, websites that
encouraged user-created content.' These websites provided platforms
where users could share images, videos, and other content they created .
The next generation of websites, such as Pinterest and Tumblr, shifted
away from user-created to user-found content.3 These websites have made
it easier and more appealing for users to take part in the re-appropriation of
protected content, which has led to an enormous number of people
to
unknowingly engaging in copyright infringement.4 From January
October 2015, the total number of blogs on Tumblr increased by almost 40
million, cumulatively totaling 260.5 million on the site from May 2011 to
October 2015. 5 As of September 2015, Pinterest had 100 million users. 6
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I See generally Craig C. Carpenter, Copyright Infringement and the Second Generation of
Social Media: Why Pinterest Users Should Be Protectedfrom Copyright Infringement by the Fair Use
Defense, 16 J. INTERNET L. 1 (2013) (discussing user-created content).
Id. at 1.
3 Id (User-found content refers to when users post content they have found from the Internet,
rather than their own creations.).
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The urgency behind solving copyright infringement issues due to
misappropriation of images is rapidly growing.
User-found social media websites have created a unique problem.
They encourage users to post visually appealing content because doing so
leads users to accumulate a large number of followers. As users' followers
increase, the pace at which content must be posted increases. The desire to
become "Tumblr Famous",7 encourages users to find pictures on the
Internet to populate their pages, which is quicker than taking their own
photographs. Unfortunately, many users do not understand the implications
of simply taking an image they have found. They are not posting these
images with any malicious intent, but are still creating numerous copyright
issues. Copyright holders are rapidly losing control of their content, and
social media websites need to make changes to prevent it from happening.
This article examines how copyright law does not adequately protect
pictures that are posted on second-generation, user-found social media
websites and suggests possible solutions to this problem. Part I of this
paper will address the notice and takedown provision of the Digital
Millennium Copyright Act ("DMCA") and argue that it does not
sufficiently prevent copyright infringement. Part II will argue that the fair
use defense is being found too often to protect user-found content. Part III
will discuss the Visual Artist Rights Act ("VARA") and suggest how the
Act should be updated to take into consideration the new technology. In
particular, the Act should mimic the DMCA and include provisions
requiring service providers to make adjustments to how content is gathered
and posted on these websites. Part IV concludes with a summary of what
should be done to strengthen the rights of copyright holders whose work is
published on social media.
I. NOTICE & TAKEDOWN
The Copyright Act of 1976 changed copyright law by codifying six
exclusive rights that are given statutory protection, permitting a "fair use"
defense, 8 and specifically stating that "copyright protection subsists ... in
9
original works of authorship fixed in any tangible medium of expression."
Subsequently in 1998, the DMCA amended the 1976 Act, bringing U.S.
copyright law into the digital age by addressing issues relating to liability
of online service providers and websites. 10 Title II of the DMCA, known as
the "Online Copyright Infringement Liability Limitation," has become the
attractive-to-advertisers/.
7
See How To Be Tumblr Famous, WIKIHOW.COM,
Famous (last visited June 22, 2015).

http://www.wikihow.com/Be-Tumblr-

8
See Copyright Act of 1976, LAWS.COM, http://copyright.laws.com/copyright-act-of1976/copyright-act-of-1976 (last visited Dec. 19, 2015); See also Copyright Act of 1976, WIKIPEDIA,
https://en.wikipedia.org/wiki/Copyright Act-of 1976 (last modified Apr. 8, 2016).
9

17 U.S.C. § 102 (2015).

10 See Executive Summary: Digital Millennium Copyright Act Section 104 Report, UNITED
STATES COPYRIGHT OFFICE, http://copyright.gov/reports/studies/dmca/dmca-executive.html
(last
visited Dec. 19, 2015).
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most well-known section of the Act." This section protects service
providers, who fall within the statutory definition, from liability for their
users' infringing activities. 12 To receive the Act's protections, the service
provider must meet two conditions: (1) the service provider must
implement a policy that provides a procedure to terminate repeat infringing
users; and (2) the website itself must not "interfere with standard technical
measures" that are used to protect copyright holders.' 3 If a copyright holder
finds infringing content, they may submit a notification to the service
provider with the information that meets the statutory requirements.14 This
information includes: a "physical or electronic signature of the person,"
who is the owner or who is "authorized to act on behalf of the" copyright
holder; an "identification of the copyrighted work" that has been infringed
and the infringing work; the copyright holder's contact information; and an
accurate statement demonstrating a good faith belief that his or her work is
being used in an unauthorized way.1 5 After receiving the information, if the
the content, the provider will be exempt
service provider promptly removes
6
from an infringement liability.'
While these service providers have complied with the DMCA
requirements, they provide minimal protection for copyright holders.
Photographer Christopher Boffoli sued Pinterest in 2014 alleging that
Pinterest users utilized his images without permission. 17 Within Buffoli's
complaint, he stated that he sent multiple takedown requests over the years
and Pinterest failed to completely remove his content.' 8 In response to his
complaint, Pinterest alleged protections under Title II of the DMCA, as
well as, the fair use defense.' 9 As discussed infra, Buffoli's lawsuit
provides an example that even though these service providers comply with
the requirements under the DMCA, the requirements do not sufficiently
protect copyright holders.
The DMCA provisions are inadequate for several reasons, including
those alleged by Buffoli. First, searching for specific images on these
websites proves to be difficult. On Tumblr, a user creates a post, which can

11
U.S. Copyright Office Summary: The Digital Millennium Copyright Act of 1998, UNITED
STATES COPYRIGHT OFFICE, (Dec. 1998), availableat http://www.copyright.gov/legislation/dmca.pdf.
12 See Digital Millennium Copyright Act, EFFORG, https://www.eff.org/issues/dmca (last
visited Dec. 19, 2015).
13

17 U.S.C. § 512(i)(1-2) (2015).

14

UNITED STATES COPYRIGHT OFFICE, supra note 12, at 11.

15
17 U.S.C. § 512(c)(3)(A)(i-vi) (2015). See also William Ruiz, In Plain English: A Quick
(Mar.
6
2012),
Takedown
Notices,
COPYRIGHTALLIANCE.ORG
Guide
to
DMCA
http://copyrightalliance.org/2012/03/in-plain-english-a-quick-guide-to-dmca-takedownnotices#.VShZfLpbTFK.
16 See 17 U.S.C. § 512(c)(1)(C) (2015).
17 See Kate Lucas, In Lawsuit Against Pinterest, Artist Continues a Crusadefor Copyright on
(July
23,
2015),
http://grossmanllp.com/art-lawthe
Internet,
GROSSMANLLP.cOM
blog/2015/07/lawsuit-pinterest-artist-continues-crusade-copyright-intemet/.
18
Michael Archambault, Photographer Suing Pinterest in Federal Court over Repeated
Copyright Infringement, PETAPIXEL (May 27, 2015), http://petapixel.com/2015/05/27/photographersuing-pinterest-in-federal-court-over-repeated-copyright-infringement/.
LUCAS, supra note 18.
19
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be a picture, text, video, link, conversation, audio file or a quote. 20 The post
can be tagged with various hash tags describing the post.2' These tags place
the content into a search query associated with the tags. For example, a user
may post a picture of a rose from his or her garden, tag the post with the
hash tag "flower" or "rose," and theoretically, the image should be found
when anyone searches the word "flower" or "rose." However, most images
that appear within search queries are posted by blogs with many followers
or businesses, such as fashion brands, which has a page on these sites. An
average user will not find their post within a search, unless the tag on the
image is obscure. Even if a user's blog is popular and his or her post was
within a search query, as new content is added to the site, his or her post is
pushed further down the search page. This makes searching for a specific
post extremely difficult, unless one has the exact URL of the original post.
The search features on Pinterest are similar and even less helpful.
Users do not have the ability to directly timestamp his or her post. They can
write a description that includes various keywords, which may help the
post appear in the search, but typically, unless the user is a big name
company with many followers, the picture will not likely appear in the
search query. 22 Unless copyright holders follow a user who happens to
repost one of the copyright holder's images, no other searching mechanism
exists to find their images. These search capabilities do not aid copyright
holders in finding their misappropriated images.
To make it more difficult for copyright holders to search for their
content, an enormous number of images exist on these websites. As of
April 2016, Tumblr hosted 292 million blogs, which consisted of 133.1
billion posts.2 3 As of September of 2015, Pinterest has over 100 million
users 24 and as of March of 2015, Pinterest had 50 billion pins. 25 These
astronomical figures demonstrate the impossibility of searching through all
of the posts and pins, especially with the faulty search mechanisms, to find
one's misappropriated content.
Service providers also carry a heavy burden. In April 2016, Google
received 92,691,938 web form removal requests from 7,246 copyright
owners. 2 6 For example, Skywalker Digital submitted a total of 11,167 web
form removal requests with a median number of 118 requests per week

20 See Brandon Widder, A Crash Course in Tumblr 101, DIGITALTRENDS.COM (Feb. 17, 2013),
http://www.digitaltrends.com/social-media/how-to-use-tumblr/.
21

See id.

22 See generally Vincent Ng, 4 Pinterest Tips to Make Your Pins More Searchable on
Pinterest, MCNG MARKETING (Mar. 27, 2013), http://www.mcngmarketing.com/4-pinterest-tips-tomake-your-pins-more-searchable-on-pinterest/#.VShafrpbTFI.
23 About, TUMBLR, https://www.tumblr.com/about (last visited Apr. 26, 2016).
24 Mike Isaac, Pinterest Crosses User Milestone of 100 Million, N. Y. TIMES BLOG (Sept. 17,
2015 12:01 AM), http://bits.blogs.nytimes.com/2015/09/17/pinterest-crosses-user-milestone-of-100million/? r=0.
25 Craig Smith, By the Numbers: 270 Amazing Pinterest Statistics (March 2106), DMR,
http://expandedramblings.com/index.php/pinterest-stats/1 6/ (last updated Apr. 13, 2016).
26 Google
Transparency
Report,
GOOGLE.COM,
https://www.google.com/transparencyreport/removals/copyright/ (last updated Apr. 26, 2016).
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asking for 39,030,769 URLs to be removed between August 15, 2014 and
27
April 26, 2016. While these numbers are not specific to social media
websites, the numbers demonstrate the significant amount of infringing
content and the enormous burden these providers bear in attempting to
quash it. Despite these figures, providers and social media websites are
more capable of preventing copyright infringement than the copyright
holders.
Since the DMCA requirements are not sufficiently deterring
infringers, the websites could implement various technologies to diminish
this problem and protect the mutual interest in preventing infringement by
both parties. One simple solution is making better use of metadata.
Metadata describes other data by providing information about that datum's
content. 28 For images, embedded metadata can include information about
the image's creator, the source and description of the image. 29 In 2013,
various social media websites were tested as to whether the metadata of
content were stripped by the websites or remained intact. 30 Both Tumblr
and Pinterest left the metadata attached to the image intact.31 It is unclear
whether these sites utilize this data to create a mechanism to find the
infringing content. Websites could take another step once they receive
notice of infringing content. After the website receives a notification, the
website should "monitor for exact duplicates of works already taken
down., 32 Lastly, service providers could follow the example of Google and
implement a system similar to Content ID for YouTube. Uploaded videos
are scanned against a database of files gathered from content owners. 31 If a
matching video is found, content owners can decide what happens to the
content.34 The options include: "mute audio that matches their music; block
a whole video from being viewed; monetize the video by running ads
against it; [and] track the video's viewership statistics., 35 "YouTube only
grants Content ID to copyright owners who ... own exclusive rights to a
substantial body of original material" that is often uploaded to YouTube.36

27 Reporting Organization: Skywalker Digital, Ltd. in Google Transparency Report,
GOOGLE.COM, https://www.google.com/transparencyreport/removals/copyright/reporters/44572/Skywal
ker-Digital-Ltd/ (last updated Apr. 26, 2016).
28 Metadata Definition, TECHTERMS.COM, http://techterms.com/definition/metadata (last visited
Dec. 19, 2015).
29
Meta 101, PHOTOMETADATA.ORG, http://www.photometadata.org/META-101 (last visited
Dec. 19, 2015).
30 See Social Media Sites Photo Metadata Test Results, EMBEDDEDMETADATAMANIFESTO.ORG,
http://www.embeddedmetadata.org/social-media-test-results.php (last visited Dec. 19, 2015).
31

See id.

Mark Schultz, Time to Revise the DMCA: The Most Antiquated Partof the Copyright May Be
6:00
AM),
(Mar.
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2014,
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Newest,
http://www.techpolicydaily.com/technology/time-revise-digital-millennium-copyright-act-antiquatedpart-copyright-may-one-newest/.
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33
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While Content ID only applies to YouTube, the protections employed by
Google should be employed by other service providers to properly protect
copyright holders.
Content ID appears to be a viable solution and prime example of
how service providers could implement similar technology to protect their
copyright holders. However, even this example comes with problems. After
Content ID was implemented, it had a profound effect on many gainers,
who used YouTube to review games, edit them into funny clips or simply
discuss them. 37 Many videos were taken down despite some game
developers stating they did not want to pursue any action against these
video makers. 38 The system flags seemingly infringing videos and takes
them down. Additionally, once a claim is filed, Content ID diverts ad
revenue from the creator to whoever filed the claim. 39 These gainers
provide free marketing for these games, but because the system is a
machine, the human effects of the Content ID are not considered. Often,
claims are not even filed by companies who are related to the games. 40 This
example also illustrates how a blanket system could cause problems as
well. While no perfect solution exists, Content ID serves as an example of a
service provider taking initiative to employ technology to protect copyright
holders.
Unfortunately, an additional obstacle exists that prevents actual
implementation of these suggestions. Section 512(m)(1-2) of the DMCA
states that nothing within this provision requires service providers to
affirmatively monitor infringement other than complying with the basic
technical requirements set forth within the statute. 41 These social media
websites are already in compliance with the law. It is in their discretion to
decide if they want to protect their content providers by implementing a
new process, but nothing within the DMCA requires any additional
safeguards.
Due to the fact that change from the service providers appears
unlikely, copyright holders can also take steps to protect their work(s). If
they post their images on their personal websites, Pinterest allows users to
add a specific code on those websites that prevents others from being able
to "pin" images from them. 42 On most websites, however, a user may still
be able to save the image onto their desktop by clicking the image, holding
down the mouse, dragging the image onto the desktop and letting go of the
mouse. The image file exists on the user's personal computer and can be
uploaded to social media sites, even though the website user added source

37

See Paul Tassi, The Injustice of the You Tube Content ID Crackdown Reveals Google's Dark

Side, FORBES.COM (Dec. 19, 2013, 10:00 AM), http://www.forbes.com/sites/insertcoin/2013/12/19/theinjustice-of-the-youtube-content-id-crackdown-reveals-googles-dark-side/.
38

Id.

39

Id.

40

Id.

41

See 17 U.S.C. § 512(m)(1-2) (2015).

42 See Pinterest Help Center: Prevent Pinning From Your Site, PINTEREST.COM,
http://help.pinterest.com/en/articles/prevent-pinning-your-site (last visited Dec. 19, 2015).

Copyright v. Social Media

2016]

code preventing "pinning" of the image. Adding this code does not
completely prevent the user from taking the image, but it shifts liability
onto the users rather than the copyright holders by demonstrating that the
copyright holders are not authorizing "pinning."
With the aforementioned suggestions being difficult to implement
and Congress' slow-moving pace in updating these laws, perhaps copyright
holders should consider action on the opposite side of the spectrum by
actively permitting free use of their works. Creative Commons is a nonprofit organization that collects copyrighted works from the creators.43 The
public can go to Creative Commons and license those works. 44 As of
December 2015, the site hosts more than a billion photos, videos, songs,
and other types of works.4 5 The benefits of Creative Commons come from
the understanding of how exposure can help creators. The site appears to
have harnessed the benefits of technology in order to further copyright
protections, while also allowing the public to freely enjoy these works.
Admittedly, this approach goes the opposite way of enhancing copyright
holders' rights by simply giving away their content. However, this option
gives the copyright holders a choice as to how they would like to make
their content accessible.
Flickr, a free online image-hosting site, encourages photographers to
sign up for Creative Commons to protect their images.4 6 While this
encouragement certainly moves copyright law in the right direction, it did
not protect Kai Eiselein, whose image of a player heading a soccer ball was
taken by BuzzFeed and subsequently repurposed by multiple news sites.47
He was quoted saying "'I would love if every image contained some secret
metadata and a way to license that image . . .[b]ut the practical reality is
that it is pretty challenging, particularly in the web culture of animals and
the images that spread on Pinterest and Tumblr."' 48 Eiselein's quote
summarizes attribution and copyright-social media issues. Better ways to
track and attribute one's images needs to be created in order to protect
artists. Creative Commons does provide a solution that allows people to
continue uploading images, but forces them to take some time to consider
the consequences of freely putting their images on the Internet.
The premise of the DMCA takedown notice requirement is

43
See About, CREATIVECOMMONS.ORG, http://creativecommons.org/about/ (last visited Dec.
21, 2015).
44

Id.
45
Emily Chung, Creative Commons Hits I Billion Licensesfor Free Usage, CBC NEWS (Dec.
8, 2015, 8:03 AM), http://www.cbc.ca/news/technology/creative-commons-ryan-merkley- 1.3354538.
46 Explore: Creative Commons, FLICKR.COM, https://www.flickr.com/creativecommons/ (last
CC?,
CREATIVECOMMONS.ORG,
See
also
Who
Uses
Dec.
21,
2015);
visited
https://creativecommons.org/who-uses-cc/ (last visited Apr. 26, 2016).
47 See John Villasenor, Copyright Infringement and Photo Sharing: A New Lawsuit Tests the
PM),
22,
2013
5:29
FORBES.COM
(June
of
Fair
Use,
Limits
http://www.forbes.com/sites/johnvillasenor/20 13/06/22/copyright-infringement-and-photo-sharing-anew-lawsuit-tests-the-limits-of-fair-use/.

48
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outdated.4 9 When Congress passed the DMCA, copyright owners were
worried about a few singular instances of infringement of files created
when people were still using slow dial-up Internet services to upload low
quality files. 50 Now, the creative industries are worried about the
pervasiveness and constant uploading of all of their files. 5' The
infringement has become a never-ending "game of whack-a-mole. 52 Social
media can implement some changes to help curb copyright infringement.
However, as noted by the various solutions, it appears the only way for
infringement to be curbed greatly would be through legislation. For
example, Congress can update the DMCA to place a greater burden on the
service providers to affinnatively monitor their sites.
II. FAIR USE DEFENSE
The Copyright Act of 1976 codified the fair use defense, which
protects people who make use of a copyrighted work when they satisfy four
factors.53 The four factors courts consider are: (1) "the purpose and
character of the use ... ; (2) the nature of the copyrighted work; (3) the
amount and substantiality of the portion used in relation to the copyrighted
work as a whole; and (4) the effect54of the use upon the potential market for
or value of the copyrighted work.,
Social media users who utilize these websites fall into three
categories. First, the non-infringing users, namely those who post all
original content and make no money off of the content. Second, the users
who create user-found content on these websites for the purpose of
monetization. The third category includes the majority of everyday users.
Regarding the non-infringing users, a fair use defense analysis is not
required. These users post images they have taken themselves, so no
copyright issues exist. However, the number of non-infringing users is
minimal.
A larger group exists in the form of the monetization users. The fourth
factor in the fair use analysis addresses the effect of the use upon the
potential market of the copyrighted work and is most applicable to this
category of users. Repurposing these images on the blog page and making
money off of them inhibits copyright owners' market for their work. Once

49 See Mark Schultz, Time to Revise the DMCA: The Most Antiquated Part of the Copyright
May Be One of the Newest, TECHPOLIcYDAILY.COM
(Mar.
13, 2014, 6:00 AM),
http://www.techpolicydaily.com/technology/time-revise-digital-millennium-copyright-act-antiquatedpart-copyright-may-one-newest!.
50

See id.

51

See id.

52
Id.; see also Michael Archambault, Photographer Suing Pinterest in Federal Court over
Repeated
Copyright
Infringement,
PETAPIXEL
(May
27,
2015),
http://petapixel.com/2015/05/27/photographer-suing-pinterest-in-federal-court-over-repeated-copyright-

infringement/.
53
Thomas B. Maddrey, Photography, Creators, and the Changing Needs of Copyright Law, 16
SMU SCI. & TECH. L. REV. 501,515-16 (2013).

54

17 U.S.C. § 107 (2015).
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the image has been widely disseminated, the market value drops. Making
matters more difficult is the need of a photographer to have a website in
order to market themselves. The Internet has become a large marketplace
and for any artist trying to sell their work, having an Internet presence is
important. The downside to selling one's work online occurs when others
make use of their images without their approval. While advising artists to
remove their images from the Internet does not offer a realistic solution,
preventing blog users from making money off of these artists' images
provides a small compensation. These monetization users created a
substantial following on their blogs through user-found content, namely
images that are not their own. Their aggregation of images gained them
substantial followers, which allowed them to integrate ads onto their blog.
In exchange for putting ads on their blog, the user receives money if a
visitor to their site clicks on an ad. Therefore, this use of images violates
copyright law and the fair use defense, especially the fourth factor and
would not be protected by the fair use defense.
The third category of users consists of the majority of users on userfound websites. These users have gained a few hundred followers and are
using the website for its direct purpose. While some argue these users'
utilization of images is clearly a fair use, it could be argued otherwise.
Undeniably these websites serve a purpose, but it should be recognized that
the line between fair use and not fair use is very thin.
When considering the first factor, the purpose and character of the
work, 55 courts consider three sub-elements: (1) the commercial nature of
the infringing use; 56 (2) whether the infringing use is transformative; 57 and
(3) the propriety of the defendant's conduct. 58 In consideration of the first
sub-element, courts must decide whether the user is benefitting from the
commercial exploitation of the copyrighted material. 59 As addressed above,
infringing users, who monetized their blogs, are exploiting copyright
material by making money off of others' images. Everyday users use
Pinterest and Tumblr for their designated purpose. Pinterest describes itself
as "a visual bookmarking tool that helps you discover and save creative
ideas.",60 Tumblr is a place where you can "effortlessly share anything"
from anywhere. 61 Everyday users make use of these sites for entertainment
purposes and would successfully satisfy this element.
The second sub-element considers whether the use is transformative.

55

Id.

56

Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 578 (1994).

57

Id. at 579.

58

NXIVM Corp. v. The Ross Inst., 364 F.3d 471,478 (2d Cir. 2004).

59
Craig C. Carpenter, Copyright Infringement and the Second Generation of Social Media:
Why Pinterest Users Should Be Protectedfrom Copyright Infringement by the Fair Use Defense, 16 J.

INTERNET L. 1, 9 (2013) (discussing the first sub-element of the first factor for determining if the fair
use defense applies).
60 About Pinterest: Press, PINTEREST.COM, https://about.pinterest.com/en/press/press
visited Dec. 19, 2015).
61 About, TUMBLR, https://www.tumblr.com/about (last visited Dec. 19, 2015).
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A use becomes transformative when the new use "adds something new,
with a further purpose or different character, altering the first [use] with
new expression, meaning or message .... [T]he more transformative the
new work, the less will be the significance of other factors, like
commercialism, . . . weigh[ing] against a finding of fair use." 62 Most
courts, when considering this element, focus on the purpose of the new
work rather than a comparison between the new work and copyrighted
work.63 Even if an image is the same, it's use can still be considered
transformative if the user has a different purpose, especially if the purpose
fits into one of the examples listed in the statute's preamble, including
criticism, news reporting, teaching, or research. 64
Regular users argue their use is transformative in order to maintain
protection from the fair use defense.65 They may argue their use of an
image on social media is transformative because the images originally
served an artistic or promotional purpose and now they use these images
for an entertainment purpose. They use them to share with friends or to
create a certain aesthetic for their pages on the website. Often, users edit
the images or crop them to make them different.
Taking an original image and posting it to a user's blog does not
repurpose the image. Copyright holders post images of their artwork or
pictures from their themed blog, such as cooking or fashion, to the Internet.
A user taking the whole image and posting in on a social media website
does not transform the image.
In the case of Morris v. Young, a photographer, Morris, published
two books about the Sex Pistols, a punk rock band, with original
photographs he had taken on tour with them. 66 Young, an artist and former
photographer, created a series of works based on the images, including use
of the "Subject Photograph," which depicted Sid Vicious and Johnny
Rotten performing on stage. 67 Young used and edited this photo to create
several works. 68 When analyzing the fair use doctrine, the court considered
whether the minute changes Young made were enough to constitute a
"transformative" use. 69 Quoting the case Monge v. Maya Magazines, the
courted stated simply having a different purpose does not necessarily create
a new work that sufficiently alters the original work to be considered
transformative. 70 Young had only slightly modified the images by adding
tint, cropping them slightly, and changing the medium. 71 Despite Young's
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argument that his work was used to create a social commentary, the court
found Young's art was not transformative because it lacked a unique
message apart from the works' original purpose.72
Young's argument mimics what a regular social media user would
attempt to argue. Many users may even alter the images slightly as Young
did, but as in Morris, a court would find the alteration insufficient. In fact,
a social media user's use of the image would be far less transformative. A
user takes the image because of its aesthetic appeal and shares it for that
reason, which constitutes use for its original purpose. At the least, Young
attempted to create something new from the image.
The third and final sub-element under the first fair use factor is the
propriety of the defendant's conduct, which considers whether the person
copying the work acted in bad faith. 73 Most bloggers of user-found content
are not copying these images in bad faith. Tumblr and Pinterest are both
based on aesthetic pleasure and user-found images to enhance enjoyment of
these sites. Users who are knowingly utilizing copyright infringing images
to popularize their blog for monetary gains fail to satisfy this element, but
regular users do not.
When courts analyze the second fair use factor, the nature of the
copyrighted work, they consider how close the work is "to the core of
intended copyright protection., 74 Two sub-elements to analyze are: (1)
"whether the original work was creative or merely factual; and (2) whether
75
the original work is published or unpublished.,
Typically, photographs, no matter what is contained within them,
are considered to be creative. Copyright law protects creative works more
stringently than factual works, so this sub-element is automatically met.
However, the second prong requires further analysis. After an original
work is published, use of that work is more likely to qualify as fair use
because the artist's first expression has already occurred.76
The third factor considers the amount and substantiality of the
portion taken. 77 The overarching question is whether the "'quantity and
value of the materials used,' are reasonable in relation to the purpose of the
copying. 78 In North Jersey Media Group, Inc., a photographer took the
photograph of three firefighters raising an American flag near the ruins of
the World Trade Center. 79 A production assistant for a Fox News show
found a picture after doing a Google search that juxtaposed the
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aforementioned photo with a similar photo of first responders raising a flag
on Iwo Jima. 8° She posted the image on the host's Facebook Page and a
few days later, the plaintiffs attorney contacted the Defendant to remove
the image. 8 When the court considered the third fair use factor, the court
82
concluded the factor was neutral. Despite the image having been slightly
cropped to fit within the side-by-side image created, it's unclear that any
less use of the work "would have ensured its audience's recognition of the
iconic photograph. 83
Despite this neutral finding, the court denied
summary judgment to the defendant.84
An argument can be made against the court's finding that this factor
is neutral. The image was minimally altered from its original state by slight
cropping of the image. Its use in conjunction with the similar photo from
Iwo Jima only enhances audience recognition of the image. While a 9/11
memorial is certainly a reasonable purpose to use the image, the
photographer had a history of licensing the image. 85 The assistant who
posted the image could easily have licensed the image properly. She posted
the image without much consideration, which underlines the problem
addressed in this paper. A disconnect exists between the image and its
creator. Because the image can be so easily found on the Internet, users do
not think or realize that despite the ease in finding the image, they have to
comply with the photographer's rights under copyright law. In the
aforementioned case, posting the majority of the image would violate the
third factor.
The fourth and final factor in the fair use analysis considers the
extent of the harm caused by the infringer and whether the conduct of the
infringer will result in a substantially adverse impact on the potential
market for the original. 86 To determine whether the infringer's use has
harmed the work's value or potential market, courts look at three elements:
(1) "whether the infringing use 'tends to diminish or prejudice the potential
sale of the work;' (2) whether the use "tends to interfere with the
marketability of the work; or" (3) whether the use "fulfills the demand for
the original work., 8 7 Additionally, when the use is noncommercial, the
copyright owner must demonstrate "by a preponderance
of the evidence
88
that some meaningful likelihood of future harm exists.'
The Supreme Court in Harper& Row stated that this fourth factor is
"undoubtedly the single most important element of fair use.' 89 The
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Supreme Court felt this way because affecting a copyright holder's market
value for their work encroaches on one of their six exclusive rights given
by the Copyright statute. 90 Continuing with the Court's reasoning, the court
in North Jersey Media Group Inc. found this fourth factor to weigh against
fair use. 9 ' The court weighed heavily the fact that the plaintiff "had raised
more than $1 million in licensing revenue from the [w]ork" up until that
date. 92 Because the comparison image became ingrained with the historic
93
moment of that day, they have had a heavy stream of licensing requests.
The court did not want to set a precedent permitting Fox News, in this case,
to use the picture without paying the licensing fee because doing so would
pose a significant danger to the plaintiff by losing the licensing revenues. 94
Users of found works would attemit to distinguish this point by
stating that posting this image, for example, on Tumblr and Pinterest, does
not affect the copyright holder's market value. Setting aside those who
have monetized these websites, permitting these images to exist without
any attribution to the photographer does affect the market value. If users do
not know where the image came from, they are less likely to utilize the
image in accordance with the restrictions set forth by copyright law.
As demonstrated by the above arguments, fair use for these average
users proves to be more complicated than it appears. Considerations should
be made to protect the copyright holders who are providing the content for
these websites. Admittedly, these websites have entertainment value and
provide enjoyment to many. Nothing within this article should be construed
as suggesting that these websites should not exist. However, fair use does
not clearly protect these users as easily as others have proposed. At the
very least, informing these users about the right of attribution would be a
logical, feasible next step.
III. MORAL RIGHTS
The concept of "moral rights" comes from a translation of the French
term "droit moral," referring to the right of an artist to control the fate of
his or her work(s). 95 Moral rights were created based on the idea of a
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connection between the artist and his or her creation. 96 They protect the
personal and reputational rights of the artist. 97 The United States has
historically supported giving artists moral rights, especially in comparison
to Europe. 98 After refusing for over a century, the United States joined the
Berne Convention for the Protection of Literary and Artistic Works
("Berne Convention") in 1988.99 In order to fulfill its obligations to protect
moral rights and remain in compliance with the Berne Convention,
Congress passed the Visual Artists Rights Act of 1990 ("VARA"). 100
VARA serves three purposes: to "provide a uniform national system of
moral rights protection for visual artists," to protect physical art works that
are part of our cultural heritage, and to protect the reputation of artists by
granting them "rights of integrity and attribution."'' 0 1 The right of integrity
permits the artist to prevent others from modifying their work and
presenting their work in a derogatory manner. 02 The right of attribution
includes:
the rights to claim authorship of a work, to prevent attachment of an
artist's name to a work which he did not create, and, where there has
been a subsequent distortion, mutilation, or modification of the work
prejudicial to the artist's honor or reputation, the right to disclaim
authorship and to prevent identification of the artist's name with the
work. 103
VARA protects "works of visual art," such as paintings, drawings,°4
sculptures, prints and still photographs produced for exhibition.'
Protection is limited to single copies of photographs or a limited number of
200 or fewer photographs that are signed and numbered.10 5 VARA does not
permit moral rights to be transferred, but they can be waived. 106
In the previously mentioned case of Buffoli, his major complaint was
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that his work was pinned to Pinterest without attribution. 10 7 This is the
overarching problem with social media. A disconnect exists between the
user and the creator. Every day users, understandably, are not educated in
copyright law. They do not know how their use of these websites can
drastically affect a copyright holder's right in their own work. The every
day user is unaware that there are consequences by simply selecting an
image and posting it on a site,. Creators do suffer, as illustrated by
Buffoli's loss of licensing revenue due to social media sites lack of
immediate action.10 8
Congress passed VARA before the age of social media, so there was
no way Congress could have anticipated the prevalence of digital
photographs. The few rights given by VARA only protect photographs that
will be displayed in exhibitions, not everyday photographs taken by
average people. VARA should be expanded to protect more copyright
holders. One suggestion would be to more broadly define exhibition.
Exhibition should be expanded to include posting images on an artist's
website or social media site instead of being limited to only artists who are
showing their work in a gallery, the more traditional manner of exhibition,
which is required by VARA. Also, the limited number of reproductions
should be removed from VARA. Currently, there must be less than 200
copies of the original image. With today's technology, an infinite number
of copies can be made, but that does not make the art any less original. For
VARA purposes, the original copy should be considered the original digital
file and any other copies of that are reproductions within the artist's
enumerated copyright rights. 10 9 The definition of a photographic work
should not change if multiple copies are made.
Additionally, VARA should be edited to include a specific section
addressing image based social media websites. Similar to the DMCA,
requirements should be put in place for these service providers to protect
the copyright holder. First, on Tumblr and Pinterest posts, attribution
should be given to the original creator of the photographer. In practice, this
would require the sites to attach the original location by link to the post.
The post should be prevented from being published until the location of the
original image is attached. Many people already do this, but it should be
absolutely required. This requirement aids in identifying the original
creator if copyright issues come into question. Second, VARA should
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require these sites to prevent the editing of these images without permission
from the creator, which helps bolster artist's right of integrity, the second
moral right the U.S. has adopted.
Admittedly, these solutions would cause problems of their own.
Attributing an image back to its creator is not always a simple task.
Practically, for these sites, users may not post as much if they were
required to stringently link their images, especially if they found those
images on free websites. Additionally, preventing users from editing
images they have found would be an enormously difficult burden to
enforce. Editing and changing images found has become an everyday
occurrence. Completely prohibiting this reproduction would be inhibiting
other types of art and creativity. An example would be Cariou v. Prince,
where an artist appropriated a photographer's images and the court found
that twenty-five of his thirty pieces of art did not violate the photographer's
copyright.", 0 Despite adding a few changes to the original photograph, the
original artwork looks similar, but this editing and transformation has
become so popular that, as long as, the use is transformative enough to be
sufficiently covered by fair use, another artist is free to use that work. The
problem is finding the line between making sure the original artist is
sufficiently protecting their right of attribution and right of integrity and
allowing others to use their work for their own artistic purposes.
VARA provides some artists with moral rights protection, but the
law is extremely outdated and limited in scope. It considers very few
people photographers. With technology as it is today, most people consider
themselves photographers and the number of people deserving protection
has expanded exponentially. If VARA were updated by expanding its
definition to include more digital photography and requirements that
service providers must follow in order to properly protect the copyright
holders, it would better protect these artists in the age of social media.
CONCLUSION
While social media websites are filling a demand, they are also
affecting the rights of those who are providing the content. The
fundamental issue stems from the fact that the DMCA, copyright law, and
VARA need to be amended to address the reality of the times. All of these
laws were created over fifteen years ago, long before the existence and
prevalence of social media websites. No one was capable of predicting the
problems that would arise, nor the insufficient protections these laws would
provide to artists. The fair use defense does not apply as easily as many
have attempted to demonstrate. Also, the defense currently protects users,
who are monetizing their blogs and taking advantage of websites for their
own personal gain. The right of attribution and its lack of recognition by
social media websites serve as the underlying problem for copyright
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holders. Should service providers implement basic technological measures
to protect content providers, copyright protections for the artists would be
much more sufficient.
Unfortunately, taking one big step towards change can have a ripple
effect in other ways, such as affecting those artists who make a living reappropriating other artists' work. This type of work has become popular
and new legal implementations could stifle it. As always, a middle ground
must be found, but change must be made as well. Lastly, Congress should
amend both the DMCA and VARA in consideration of the technological
advances that have occurred since these laws were enacted. Once
regulations are set in place from the top down, copyright protections may
be more effectively enforced. Currently, Tumblr and Pinterest face minimal
liability because they have met the basic DMCA requirements and have
little incentive to change their technology. The service providers and
content providers must come together to find a way to protect the copyright
holders, while ensuring that an enormous burden is not placed solely on the
service providers to monitor every act of copyright infringement.

