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LETTER FROM THE EDITOR 

Dear Readers, 
Is it our pleasure to present to you the Spring 2019 issue of the Towson University Journal of 

International Affairs. This edition includes five articles that navigate several complex issues. The 
diversity amongst the content and authors of these articles reflect the interdisciplinary nature of and the 
necessity for a variety of perspectives within the field of international relations. The authors within this 
issue represent individuals from the Towson University community as well as other prestigious 
universities from around the country. We are proud to publish their unique analyses and approaches to 
some of the most urgent and challenging issues.  

First, recent Towson graduate and former Towson University Journal of International Affairs 
editor Ryan Kirby examines, in his article “U.S. Withdrawal of Paris Accord,” United States 
environmental foreign policy through the lens of ideological assumptions of the Republican party and 
the current administration. Kirby argues in that current cultural preferences of members within the 
modern Republican party, such as those regarding American exceptionalism and a strong business 
orientation, explain the resistance to multilateralism of the current administration, especially in regards 
to environmental policy. In addition to examining the implications of the removal of the United States 
from the Paris Climate Accord, Kirby offers the reader insight into why President Trump and his 
administration would adopt this policy by connecting it to an in-depth overview of the ideological 
predispositions of the Republican party and its members. Ultimately, Kirby demonstrates how 
partisanship poses major challenges to the United States’ efforts to join and remain committed to 
agreements with international organizations and other states. 

Second, in “The Mapuche-Chilean Land Conflict and Justice: Re-Contextualizing 21st Century 
Violence,” Jack Herscowitz, an undergraduate at Middlebury College, reevaluates current narratives 
surrounding the Mapuche population in Chile and Argentina through an in-depth analysis of the 
indigenous group’s history. Herscowitz argues that terrorist groups that have arisen amongst the 
Mapuche are a direct result of centuries of oppression and that, in order to arrive at a viable and fair 
solution, it is necessary to take proper cognizance of the manifold injustices suffered by the group 
throughout its history.  This comprehensive investigation examines how systemic oppression of the 
Mapuche people by colonizers and state power has caused the Mapuche to employ ever more desperate 
tactics to retain their indigenous rights. Herscowitz’s article is a testament to both the challenges and 
importance of international coalition-building amongst the historically marginalized communities. 

Third, in “Power and Security: Realist Theory and the Middle East in the post-Arab Uprisings 
Context,” John Hoffman, a recent George Mason graduate, argues in favor of a primarily realist 
explanation for the 2011 Arab Spring uprisings in the Middle East.Hoffman rejects constructivist 
explanations, which he argues cannot fully explain the ideational commitments of prominent actors at 
this time. In challenging popular theoretical narratives utilized to discuss the region, Hoffman suggests 
that ideational and identity-based factors, including Islam, are secondary tools manipulated by key 
actors within the region as opposed to the priorities and goals of the actors, which remain based in 
power and security. 
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This analysis immerses the reader not only in a discussion of key Middle East states and their 
motivations and policies, but also those of Russia and the United States, and it challenges 
theoretical accounts that privilege culture over power and security.
 Fourth, Mr. Alec Bania, an undergraduate student at Brown University, considers the 
application of a brinkmanship-based model of deterrence within the post-Cold War context, 
focusing primarily on national and area defense. Bania argues that area defenses will be more 
stabilizing and positively impact both United States interests and counterproliferation efforts in 
comparison to national defenses. Through an extensive analysis that integrates game theory in 
addition to traditional theories of nuclear proliferation, Bania offers meaningful commentary on 
the current status of nuclear defense. The article ultimately provides insight into foreign policy 
decision-makers, especially within the United States, on the impact of area and national defense 
systems on counterproliferation efforts.
 Fourth, In “The Mapuche-Chilean Land Conflict and Justice: Re-Contextualizing 21st 
Century Violence,” Jack Herscowitz, an undergraduate at Middlebury College, reevaluates current 
narratives surrounding the Mapuche population in Chile and Argentina through an in-depth 
analysis of the indigenous group’s history. Herscowitz argues that terrorist groups that have arisen 
amongst the Mapuche are a direct result of centuries of oppression and that, in order to arrive at a 
viable solution, one must examine the issue in the frame of the group’s history.  This 
comprehensive investigation examines centuries of history to demonstrate how systemic 
oppression of the Mapuche people has caused the growth of violence, and even terrorism, within 
the group. Herscowitz’s article is a testament to both the challenges and importance of 
international coalition-building amongst the historically marginalized communities. 
 Last, Dr. Jack Fruchtman, a lion of Towson University and key thought leader in the realms 
of constitutional law and American politics, focuses on foreign law and its contribution to 
American constitutional law.  In his article, titled “Just One Race Here’: Foreign Law and 
International Norms in Constitutional Interpretation,“ Dr. Fruchtman analyzes the contrasts 
between originalist and living constitutional doctrines espoused by multiple Supreme Court 
justices.  In a comprehensive analysis of the case law, varying forms of jurisprudence, and direct 
statements from Supreme Court justices throughout history, Dr. Fruchtman highlights the various 
ways in which foreign law has impacted constitutional law within the United States.  He further 
questions the degree to which foreign law may impact U.S. law in the future given updated 
additions to the judiciary’s personnel structure.
 The authors within this issue demonstrate an array of talents and scholarship, all of which 
can be seen within their thoroughly researched and thought-provoking pieces. The Towson Journal 
of International Affairs seeks to provide a platform for meaningful discussion in order to assist in 
both understanding and solving some of the most urgent international issues for today’s society as 
well as for future generations. Thus, it is with great pleasure that we present this Spring 2019 issue, 
and we hope that readers will derive new knowledge and insight from the contributions of these 
dedicated authors.  
 

Sincerely, 
Connor McNairn and Alyssa 
Lennon, Editor-in-Chief, 
Editor-in-Chief Team Leader 
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“U.S. Withdrawal from Paris Climate 

Accord” 

Ryan Kirby* 

Abstract: Environmental policy is a relatively new phenomenon in human history that is 
becoming increasingly debated on an international scale. The U.S. is a major player in 
foreign policy decisions that can drive the global narrative. For the past few decades, there 
have been several attempts to address climate change, however, most have resulted in 
minimal success. This paper addresses the role that American presidents and their politics 
have had in the success and failure of global environmental agreements, with a focus on the 
Paris Climate Accord. The paper analyzes the underlying processes that explain why 
President Trump withdrew the United States from the Paris Climate Accord. Ultimately, 
Republican orthodoxy clashes with international climate change policy, and the current 
political dynamics of the U.S. encourage President Trump to act on the interests of his 
party’s supporters. 

I. Introduction

The Paris Climate Accord was initially signed on December 12, 2015 by 195 
countries with the intention of reducing carbon dioxide emissions below pre-industrial levels 
to combat climate change. The United States, under the leadership of then-President Obama, 
joined the Paris Climate Accord at its inception on Earth Day, 2016.1 After a tumultuous 
election, President Trump emerged victorious and early on in his presidency he began rolling 
back environmental protections. On June 1, 2017, President Trump officially announced that 
the United States would be withdrawing its participation in the Paris Climate Accord. This 
decision received mixed reactions from the American public as conservatives praised the 
decision while liberals grew frustrated.2 As the rest of the world takes steps towards 
environmental regulation to address climate change, the U.S. has continuously lagged 
behind.  

*Ryan Kirby is a proud Towson University alum. He graduated with honors in 2018 with a Bachelor’s degree in
Political Science, focusing on public policy. He is currently working as the Chief of Staff for Senator Cheryl C.
Kagan, and looks forward to continuing his education at the graduate level.

Why is it that the U.S. tends to slow the process down or weaken agreements to reduce 
American accountability? The Paris Climate Accord serves as an ideal example to analyze 

1 "Historic Paris Agreement on Climate Change: 195 Nations Set Path to Keep Temperature Rise Well Below 2 
Degrees Celsius," UNFCCC. Last modified 13 December 2015. https://unfccc.int/news/finale-cop21 
2  Dong, L. “The Trump Administration’s Decision to Withdraw the United States from the Paris Climate 
Accord.” Chinese Journal of Population Resources and Environment 15 (3): 183. (2018). 
doi:10.1080/10042857.2017.1343903. 
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how partisan politics and foreign policy views guide American presidents’ handling of 
international environmental agreements. The decision to withdraw from the Paris Climate 
Accord can be explained by analyzing the ideology of the Republican Party towards 
environmentalism and foreign policy as well as increased trends of partisanship within 
American politics. 

President Trump’s decision to take the U.S. out of the Paris Climate Accord isn’t the 
first time the United States has opted not to follow global trends on environmental policy. 
International climate agreements are fairly new in human history as society becomes more 
accepting of climate change science. In 1988, the Intergovernmental Panel on Climate 
Change (IPCC) was created as the first international body focused on addressing 
environmental issues on a global scale. The IPCC would become instrumental in laying the 
groundwork for international climate policy by establishing baseline scientific facts.3 In 
1992, the United Nations Framework Convention on Climate Change (UNFCCC) became the 
first international treaty to create non-binding goals to stabilize greenhouse gas emissions by 
countries.4 Following the creation of the UNFCCC, the Kyoto Protocol of 1997 became the 
first official international treaty to focus on the reduction of greenhouse gases using a number 
of varying methods, including market-based mechanisms pushed by the United States, 
despite the U.S. Senate never formally ratifying the Kyoto Protocol out of concerns of 
weakening American sovereignty.5 The Kyoto Protocol was a major step forward in 
international cooperation, even without American participation.  

A decade later, the international community recognized the Kyoto Protocol was no 
longer meeting its original goals. At the Conference of Parties (COP) 15 in Copenhagen, 
states created additional goals to reduce the effects of climate change.6 Ultimately, what 
would become known as the Copenhagen Accords, weren’t formally agreed to by the COP 
due to objections by major parties, such as the U.S. The agreement made major strides 
towards addressing climate change by formalizing a goal to limit global temperature rise to a 
maximum of two degrees Celsius above pre-industrial levels; adopting a universal method of 
reporting and verification; and setting aside $100 billion a year for green development in 
emerging countries.7 The framework established by the Copenhagen Accords would be 
instrumental in laying the groundwork for future agreements.  

In December 2015, over 195 countries signed the Paris Climate Accord. The 
agreement put forth more ambitious goals to cap temperature rise below two degrees Celsius, 
with the hope of keeping temperatures below a 1.5 degree increase above pre-industrial 
levels.8 The Paris Climate Accord increased transparency among nations by requiring regular 
reporting of emissions and their efforts to curb those emissions. In addition, the agreement 
also created requirements from developed countries to provide financial aid to developing 

3 Golinski, Jan. “UNFCCC Timeline.” United Nations. Last modified March 19, 2014. 
http://unfccc.int/timeline/. 
4 Golinski. “UNFCCC Timeline” 
5 "A Brief History of the United States and the UN Climate Change Negotiations." The World at 1 Degree 
Celsius. June 02, 2017. https://worldat1c.org/a-brief-history-of-the-united-states-and-the-un-climate-change-
negotiations-bf7525d4ef13. 
6 Golinski. “UNFCCC Timeline” 
7 "History of UN Climate Talks." Center for Climate and Energy Solutions. October 25, 2017. 
https://www.c2es.org/content/history-of-un-climate-talks/. 
8  “Historic Paris Agreement…” UNFCCC 

https://worldat1c.org/a-brief-history-of-the-united-states-and-the-un-climate-change-negotiations-bf7525d4ef13
https://worldat1c.org/a-brief-history-of-the-united-states-and-the-un-climate-change-negotiations-bf7525d4ef13


SPRING 2019  U.S. WITHRDRAWAL FROM PARIS CLIMATE ACCORD 

3 

countries through the Green Climate Fund, thus encouraging them to develop renewable 
sources of energy.9 

II. U.S. Participation

The United States has an inconsistent history when it comes to engaging in 
international agreements to address climate change. The Kyoto Protocol had a major 
provision shaped by the United States in allowing market mechanisms to be considered a tool 
for dealing with climate change.10 Although the U.S. would play a major role in shaping the 
language of the Kyoto Protocol, it never formally joined. President Clinton signed the 
protocol, but never submitted it to the U.S. Senate to be ratified, knowing it would fail. When 
President Bush took office, he announced the U.S. would not pursue ratification of the 
protocol and withdrew the U.S.’s signature.11  

President Obama announced the Copenhagen Accord in 2010. The U.S. dictated the 
negotiations to ensure it was non-binding and included weak regulations. The Accord was 
also negotiated outside of the formal U.N. procedures and received criticism for both the 
process and the weak nature of the Accord.  The lack of transparency in the process as well 
as the non-binding goals left many environmentalists feeling like the Copenhagen Accord 
was a setback rather than a step forward.12 

The Paris Climate Accord of 2015 offered an opportunity for states to come together 
and set a bold new agenda towards combatting climate change. The U.S. focused its efforts 
during the negotiations on mitigation, transparency and creating a non-binding agreement 
that weakened expectations. The U.S. was successful in creating “nationally determined” 
contributions for determining greenhouse gas reduction levels.13 Although the Accord was 
weakened by the U.S. to reduce the ability for it to be enforced, it did mark a significant step 
towards combatting global climate change. President Obama did sign the U.S. onto the Paris 
Climate Accord in 2015 along with dozens of other countries, which has since grown to 
include over 195 countries.14 Similar to the Kyoto Protocol, the Paris Climate Accord was 
never ratified by the U.S. Senate and within months of taking office, President Trump 
announced the U.S. would withdraw from the Paris Climate Accord.15 President Trump spent 
much of his time on the campaign trail arguing against international agreements, claiming 
they were fundamentally unfair to the United States. President Trump’s decision to withdraw 
the U.S. from the Paris Climate Accord was consistent with his own views of foreign policy. 

III. President Trump’s Foreign Policy

9 “Historic Paris Agreement…” UNFCCC 
10 "History of UN Climate Talks." Center for Climate and Energy Solutions. 
11 "History of UN Climate Talks." Center for Climate and Energy Solutions. 
12 “A Brief History…” The World at 1 Degree Celsius 
13 Clémençon, Raymond. 2016. “The Two Sides of the Paris Climate Accord.” Journal of Environment & 
Development 25 (1): 3–24. doi:10.1177/1070496516631362. 
14 “Historic Paris Agreement…” UNFCCC 
15 Han, Victoria. 2017. “Trump’s Promise: Withdrawing from the Paris Climate Accord.” Environmental 
Claims Journal 29 (4): 337. http://proxy-
tu.researchport.umd.edu/login?ins=tu&url=http://search.ebscohost.com/login.aspx?direct=true&db=edb&AN=1
26638010&site=eds-live&scope=site. 
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President Trump has drawn both criticism and praise for his foreign policy vision, 
most notably referred to as “America First.” Throughout the 2016 presidential campaign, 
Donald Trump criticized the neoliberal world order created by over 75 years of U.S. foreign 
policy decisions.16 Key aspects of U.S. involvement were now being questioned. For 
example, America’s commitment to NATO and the contributions of other NATO nations 
were now up for debate. President Trump has also brought international trade agreements to 
the forefront of American discourse so that they may be discussed and analyzed to determine 
how the U.S. is being strengthened or weakened as a result.17  

As a businessman, Trump has spent his entire life focused on profits and beating his 
economic rivals. His experience in New York real estate crafted a worldview where there are 
only winners and losers. As a result, President Trump has widely been considered a realist 
because of his zero-sum approach to foreign policy. The zero-sum approach President Trump 
uses can be seen in his decision to exit the Paris Climate Accord. Trump perceives the U.S. 
as not benefitting from the deal and that the regulations within the deal would harm our 
economy, allowing other countries to make gains on the United States. If anyone other than 
the U.S. is benefitting, then America is falling behind.18 

In addition to his zero-sum approach to foreign policy, President Trump is a known 
skeptic of climate change; he has tweeted on multiple occasions that climate change is a 
hoax. On the campaign trail, Trump argued he would support the revival of the coal industry, 
blaming its decline on oppressive environmental regulations. He also spent a great deal of 
time campaigning against government overregulation that was restricting the growth and 
competitiveness of American business. President Trump is the embodiment of the 
Republican Party when it comes to issues of climate change. His ideology, and that of the 
Republican Party, is predisposed to oppose climate change policies, especially ones which 
are determined by other countries.19  

The Paris Climate Accord was also perceived by President Trump as fundamentally 
unfair to the United States and would constrain the economic potential of the U.S. 
Regulations to reduce national greenhouse gases would require businesses to make drastic 
changes, potentially affecting their economic output.20 Given that the U.S. is the world’s 
largest economy and second largest polluter, major changes would be needed to reduce 
national greenhouse gas emissions. Because the U.S. would be economically disadvantaged, 
President Trump viewed the Paris Climate Accord as a net loss. He believed his actions 
would protect American workers and businesses from being disproportionately regulated 
when compared to their international counterparts.  

Another challenge to creating successful environmental policy lies in how the effects 
are realized. Most policies allow voters to see the direct consequence of the action, whether 
its providing healthcare to children, building a bridge, or purchasing military equipment. 

16 Clarke, Michael, and Anthony Ricketts. 2017. “Donald Trump and American Foreign Policy: The Return of 
the Jacksonian Tradition.” Comparative Strategy 36 (4): 366. http://proxy-
tu.researchport.umd.edu/login?ins=tu&url=http://search.ebscohost.com/login.aspx?direct=true&db=edb&AN=1
25979170&site=eds-live&scope=site. 
17 Macdonald, Paul K. 2018. “America First? Explaining Continuity and Change in Trump's Foreign Policy.” 
Political Science Quarterly. 133 (3): 401-434. 
18 Macdonald. “America First?” 401-434. 
19 Bomberg, Elizabeth. 2017. “Environmental Politics in the Trump Era: An Early Assessment.” Environmental 
Politics 26 (5): 956–63. doi:10.1080/09644016.2017.1332543.  
20 “Bomberg. “Environmental Politics…” 956-963. 

http://proxy-tu.researchport.umd.edu/login?ins=tu&url=http://search.ebscohost.com/login.aspx?direct=true&db=edb&AN=125979170&site=eds-live&scope=site
http://proxy-tu.researchport.umd.edu/login?ins=tu&url=http://search.ebscohost.com/login.aspx?direct=true&db=edb&AN=125979170&site=eds-live&scope=site
http://proxy-tu.researchport.umd.edu/login?ins=tu&url=http://search.ebscohost.com/login.aspx?direct=true&db=edb&AN=125979170&site=eds-live&scope=site
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Voters and politicians are able to see the tangible success of their action shortly after it is 
enacted. With environmental policy, the effects are often far less visible and establishing a 
definitive, causal relationship is difficult. Environmental policies are aimed at addressing 
futuristic problems before they become irreversible. Politicians and voters struggle with the 
value of the future over the present. Conservative values are incompatible with policies that 
require individual sacrifice in exchange for intangible benefits. 

Although President Trump has made headlines with his “America First” foreign 
policy, it begs the question as to how much his policies really differ from the Republican 
Party? Environmentalism is not a cornerstone issue of the modern day Republican Party. 
Despite having launched many conservation efforts just over a century ago under one of the 
party’s early leaders, Theodore Roosevelt, the Republican Party of today has entrenched 
itself in opposition to most environmental institutions.21  

Trump has fit right into the Republican Party with his environmental views and his 
businesslike mentality has exemplified their understanding of environmental policy. 
Environmental issues have primarily been framed in an economic lens where environmental 
policy is only to be pursued if it provides economic gains. When efforts to curb climate 
change negatively affect businesses, environmental issues are cast aside.22 The science of 
climate change has also been cast in doubt by the Republican Party. A clear majority of 
scientists, 97%, state that climate change is real and caused by humans. On the other side, 
Republicans either argue that climate change is not real or that it may be real, but it is not 
caused by humans.23 

IV. American Polarization

Knowing that President Trump comfortably fits within his own party when it comes 
to environmental policy, it is important to understand the context of American politics. 
President Trump exemplifies the increasing partisan divide within American politics as both 
parties move further towards their ideological poles. Environmental issues have been no 
exception.24 As previously discussed, Republicans have dug into their economic view of 
environmental policy by focusing on the immediate costs associated with climate change 
policies and outright denial of climate science. On the other side of the isle, the Democratic 
Party has been widely supportive of climate change policies. Democrats tend to support 
green energy initiatives and increased regulation to reduce environmental impacts.25 

The Paris Climate Agreement received mixed reactions among environmentalists. 
One side felt that any agreement was better than no agreement, while the other side believed 
that the Paris Agreement moved the discussion backwards. Supporters applaud the United 
States’ ability to get almost every country in the world to agree to the same goals and 
methods of execution. They also note how President Obama was constrained by domestic 

21 Turner, James Morton. 2009. “‘The Specter or Environmentalism’: Wilderness, Environmental Politics, and 
the Evolution of the New Right.” Journal of American History 96 (1): 123–48. http://proxy-
tu.researchport.umd.edu/login?ins=tu&url=http://search.ebscohost.com.proxy-
tu.researchport.umd.edu/login.aspx?direct=true&db=ehh&AN=42838245&site=eds-live&scope=site. 
22 Shear, Michael. "Trump Will Withdraw U.S. From Paris Climate Accord." The New York Times. June 01, 
2017. https://www.nytimes.com/2017/06/01/climate/trump-paris-climate-agreement.html 
23 Bomberg. “Environmental Politics…” 956-963 
24 Bomberg. “Environmental Politics…” 956-963 
25 Bomberg. “Environmental Politics…” 956-963 

https://www.nytimes.com/2017/06/01/climate/trump-paris-climate-agreement.html
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politics, forcing him to craft a deal he could agree to that did not require consent from the 
Republican-controlled Senate that considered it dead on arrival.26 Others have critiqued 
President Obama for hurting environmental cooperation internationally. The Paris Agreement 
primarily functions on a voluntary participation and places the burden on developing 
countries rather than the largest polluters.27  

One key explanation for why President Trump chose to withdraw the U.S. lies within 
inter-party dynamics. President Trump made a promise during the presidential campaign that 
he would leave the Paris Climate Accord if he were elected President.28 Many of his 
advisors, including EPA Administrator Scott Pruitt and Advisor Stephen Bannon encouraged 
him to formally leave the Paris Climate Accord. The decision to withdraw was applauded by 
Senate Majority Leader Mitch McConnel.29 Polling also indicates that the decision to 
withdraw was also supported by two-thirds of Republicans, despite opposition from 60% of 
the public.30 President Trump withdrew the United States from the Paris Climate Accord to 
appeal his base rather than the general population. In an era of hyper-partisanship, President 
Trump is able to move the country in a direction opposed by a clear majority of the 
population, but can still earn enough support by his own base to avoid any serious political 
repercussions. 

But why do Republicans oppose environmental institutions and climate change 
policies? In The Politics of American Foreign Policy, Gries identifies five moral values of 
fairness, compassion, loyalty, authority, and purity, all of which shape how Americans view 
foreign policy. Gries asserts that liberals are more heavily shaped by the principles of 
fairness and compassion, whereas conservatives are influenced by loyalty, authority, and 
purity. The values of loyalty, authority, and purity contribute to the more conservative 
worldview of the Republican Party which distrusts foreign countries and international 
institutions.31 Foreign countries are viewed as a distinct “other” who maintain a lower status 
than the United States. Other countries are not viewed as “pure” like the United States and 
any attempt to upset the current world order, with the U.S. at the top, would be antithetical to 
conservative ideology.32 

Individualism is a cornerstone value of conservativism and it does not just apply to 
domestic politics. Conservatives also prefer unilateral action as opposed to multilateral 
action. Gries conducted polling on how the average American feels towards international 
organizations, controlling for basic demographic variables. The United Nations, the pinnacle 
example of multilateral diplomacy, averaged 49 degrees of warmth on a feeling 
thermometer.33 America as a whole may be split on how they feel about the United Nations, 
but an ideological breakdown of the results indicated two distinct views. Liberals felt 66 

26 Clémençon, Raymond. “The Two Sides…” 
27 Clémençon, Raymond. “The Two Sides…” 
28 Shear. "Trump Will Withdraw…" 
29 Shear. “Trump Will Withdraw…”  
30 Clement, Scott, and Brady Dennis. "Post-ABC Poll: Nearly 6 in 10 Oppose Trump Scrapping Paris 
Agreement." The Washington Post. June 05, 2017. https://www.washingtonpost.com/news/energy-
environment/wp/2017/06/05/post-abc-poll-nearly-6-in-10-oppose-trump-scrapping-paris-
agreement/?utm_term=.04aa07534cca. 

31 Gries, Peter Hayes, The Politics of American Foreign Policy (Stanford, CA: Stanford University Press, 2014), 
78-79.
32 Gries. The Politics of American Foreign Policy. 78.
33 Gries. The Politics of American Foreign Policy. 103-104

https://www.washingtonpost.com/news/energy-environment/wp/2017/06/05/post-abc-poll-nearly-6-in-10-oppose-trump-scrapping-paris-agreement/?utm_term=.04aa07534cca
https://www.washingtonpost.com/news/energy-environment/wp/2017/06/05/post-abc-poll-nearly-6-in-10-oppose-trump-scrapping-paris-agreement/?utm_term=.04aa07534cca
https://www.washingtonpost.com/news/energy-environment/wp/2017/06/05/post-abc-poll-nearly-6-in-10-oppose-trump-scrapping-paris-agreement/?utm_term=.04aa07534cca
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degrees of warmth towards the United Nations, while conservatives averaged only 17 
degrees on the feeling thermometer, a significant difference of 49 degrees between the two 
parties. Similar trends continued across different international organizations, where liberals 
felt 21 degrees warmer towards the World Bank.34 

Conservatives are steadfast in their belief that the United States should not be forced 
to make decisions based upon other countries and should instead be able to take action on 
their own. American sovereignty must not be infringed upon by other, lesser nations. The 
ideology of the Republican Party then comes into conflict with policies to address global 
climate change as individualism and unilateral action have caused climate change. 

V. Environmentalism is reliant on international cooperation

Climate change policies are a classic example of the tragedy of the commons. Each 
country acts independently based on their own self-interest on a shared set of resources (air, 
water, land, fuel, etc.), but those decisions, which are rational at the individual level, 
conversely affect the common good by depleting the resources.35 When it comes to creating 
effective climate change policies, international cooperation is essential. Climate change has 
no regard for international political boundaries. Each state must work together to craft a 
solution and make the appropriate changes.36 There must be one unified definition of the 
problem, which has primarily centered on greenhouse gas emissions and their effects on 
global temperature rise. With a globally accepted problem, there must be multilateral 
action.37 Because there is no overarching global government, it is essential for each state to 
take actions to meet their greenhouse gas emissions targets. Rational decisions at the state-
level are how the world has gotten so close to environmental disaster. True change will 
require international cooperation to ensure the burden of change is spread proportionally.  

If environmental policies require international cooperation, it is clear as to why the 
Republican Party pushes back. Republicans are much less likely to choose multilateral 
actions, which are required to effectively address climate change. No single nation can 
unilaterally address a global issue and without the cooperation of major states, such as the 
U.S., effectively addressing climate change becomes near impossible.38 President Trump’s
decision to withdraw the United States from the Paris Climate Accord should not come as
surprise, as the decision is directly in line with the ideology of the Republican Party, which is
skeptical of regulation and international organizations.

VI. International Reaction

34 Gries. The Politics of American Foreign Policy. 103-104 
35 Sourgens, Frederic Gilles. 2018. “Climate Commons Law: The Transformative Force of the Paris 
Agreement.” New York University Journal of International Law and Politics 50 (3): 885–983. 
doi:http://nyujilp.org/print-edition/. 
36 Saad, A. 2018. “Pathways of Harm: The Consequences of Trump’s Withdrawal from the Paris Climate 
Accord.” Environmental Justice 11 (1): 47–51. Accessed October 12. doi:10.1089/env.2017.0033. 
37 Bomberg, Elizabeth. 2017. “Environmental Politics in the Trump Era: An Early Assessment.” Environmental 
Politics 26 (5): 956–63. doi:10.1080/09644016.2017.1332543. 
38 Kemp, Luke. 2017. “US-Proofing the Paris Climate Accord.” Climate Policy 17 (1): 86–101. 
doi:http://www.tandfonline.com/loi/tcpo20. 
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Leading up to President Trump’s formal announcement to withdraw from the Paris 
Climate Accord, there were widespread rumors that the decision was looming. At the G7 
Summit in May 2017, the U.S. was the only country not to reaffirm its commitment to the 
Paris Climate Accord and was criticized by the global leadership.39 Once Trump formally 
announced his plan to withdraw, global condemnations grew as the international community 
knew that U.S. participation was essential to meeting the two-degree Celsius goal.  

World leaders expressed their disappointment in President Trump’s decision. 
Canadian Prime Minister Justin Trudeau stated, “We are deeply disappointed that the United 
States federal government has decided to withdraw from the Paris Agreement. Canada is 
unwavering in our commitment to fight climate change and support clean economic 
growth.”40 French President Emmanuel Macron took a harsher stance against President 
Trump when he declared, “I tell you firmly tonight: We will not renegotiate a less ambitious 
accord. There is no way. Don't be mistaken on climate; there is no plan B because there is no 
planet B.” Macron even went so far as to tweet, “Make Our Planet Great Again,” a critique 
using trump’s own campaign slogan.41 German Chancellor Angela Merkel was noticeably 
displeased with the decision. She reaffirmed Germany’s commitment to the agreement and 
stated that, “We know climate change isn't a matter of faith… it's a fact."42 

It is important to note that the harshest rebukes of President Trump’s decision came 
from U.S. allies. Some of America’s closest allies sharply criticized the American president 
for deciding to abandon a treaty that has been almost universally agreed upon. Typically, 
international allies are states that can be relied upon to support one another in times of need. 
It is unusual for close allies to openly criticize one another.43 

American allies weren’t the only ones to condemn the U.S. decision to withdraw from 
the Paris Climate Accord. China, a country which President Trump has criticized for taking 
advantage of the U.S. economically, has also criticized the U.S. for leaving the Paris Climate 
Accord. China and the European Union issued a joint statement in support of the Agreement, 
stating, “The EU and China consider climate action and the clean energy transition an 
imperative more important than ever. They confirm their commitments under the historic 
2015 Paris Agreement and step up their co-operation to enhance its implementation.”44 Both 
China, the world’s largest polluter, and the EU, the third largest polluter, recognize that they 
need the U.S. in the Paris Climate Accord for the agreement to be successful. If the U.S. is 
not an active participant, then the burden to meet the two degree Celsius goal falls even 
heavier upon their shoulders. 

VII. U.S. Response

Although there has been widespread condemnation for American withdrawal, it has 
fallen largely on deaf ears. As demonstrated earlier, Republicans are more skeptical of other 

39 "Trump Climate Deal Pullout: The Global Reaction." BBC News. June 02, 2017. 
https://www.bbc.com/news/world-us-canada-40128266. 
40 “Trump Climate Deal…” BBC News. 
41 “Trump Climate Deal…” BBC News. 
42 “Trump Climate Deal…” BBC News. 
43 Krzyżanowski, Michał. 2015. “International Leadership Re-/Constructed?” Journal of Language & 
Politics 14 (1): 110–33. doi:10.1075/jlp.14.1.06krz. 
44  “EU-CHINA LEADERS’ STATEMENT ON CLIMATE CHANGE AND CLEAN ENERGY” European 
Union. July 16, 2018 https://ec.europa.eu/clima/sites/clima/files/news/20180713_statement_en.pdf 

https://www.bbc.com/news/world-us-canada-40128266
https://ec.europa.eu/clima/sites/clima/files/news/20180713_statement_en.pdf
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nations. The belief in American exceptionalism also prevents international criticism from 
driving the conversation among conservatives. The United States is a superior nation and its 
actions should not be questioned by lesser nations, even its closest allies. International 
criticism has minimal effects on President Trump and members of the Republican Party.45 

The U.S. is the world’s second largest producer of CO2 and other greenhouse gases. 
Without the participation of the United States, the likelihood of meeting international 
temperature goals becomes even more difficult. Without the U.S., the global community 
must respond. One option is to completely abandon the project and revert to individual 
decisions. The international community can also choose to renegotiate the treaty to 
accommodate American interests or the absence of American participation. Instead, most 
countries have opted to stay the course, choosing not to renegotiate the agreement but 
attempt to meet the agreement’s goals.46  

Almost two years since President Trump announced the U.S. withdrawal, no other 
country has opted to leave. With most countries choosing to stay the course towards meeting 
the agreement’s goals, there has been discussion about how effective the reduced gas 
emissions goals will be. Countries such as China and Germany are not on pace to meet their 
emissions goals.47 The exit of the U.S. may have received widespread condemnation from 
the global community, but without an enforcement mechanism and U.S. participation, the 
U.S. may have created a permission structure for other countries to miss their emissions 
deadlines.  A permission structure to miss emissions deadlines will effectively kill the 
agreement, even if it exists in name only. 

VIII. Conclusion

Without the United States, the Paris Climate Accord is likely to join the long list of
international environmental agreements that set broad goals but fail when it comes to 
execution. As the world’s second largest polluter, it is essential that the U.S. is an active 
participant in the process to reduce emissions and temperature rise. The lack of U.S. 
participation allows other countries who are concerned about the impact of the agreement on 
their economy to leave or choose to stay in the agreement but never really meet the agreed 
upon goals because there is no enforcement mechanism.  

The United States has always been an unreliable partner when it comes to working 
with international organizations and other states, under both Democratic and Republican 
administrations. There is a historical tendency for the U.S. not to join international 
agreements or to only agree to participate in treaties that lack an enforcement. The lack of 
American participation has primarily been explained by concerns over losing American 
sovereignty; however, President Trump has signaled a shift towards a stronger partisan 
appeal as his motive for U.S. withdrawal.  In an era of hyper-partisanship, President Trump is 

45 Saad. “Pathways of Harm…” 47–51. 
46 Goldstein, Bernard D., and Michael R. Greenberg. 2018. “Global Climate Change and the ‘So What?’ Issue: 
Reversing the Impact of Donald Trump.” American Journal of Public Health 108 (May): S78–79. http://proxy-
tu.researchport.umd.edu/login?ins=tu&url=http://search.ebscohost.com/login.aspx?direct=true&db=s3h&AN=1
29341177&site=eds-live&scope=site. 
47 Press, Associated. "'It's a Fact': Merkel Calls out Trump over Climate Change Stance." NBCNews.com. July 
19, 2018. https://www.nbcnews.com/news/world/merkel-calls-out-trump-over-paris-accord-renews-
commitment-fight-n884631. 

http://proxy-tu.researchport.umd.edu/login?ins=tu&url=http://search.ebscohost.com/login.aspx?direct=true&db=s3h&AN=129341177&site=eds-live&scope=site
http://proxy-tu.researchport.umd.edu/login?ins=tu&url=http://search.ebscohost.com/login.aspx?direct=true&db=s3h&AN=129341177&site=eds-live&scope=site
http://proxy-tu.researchport.umd.edu/login?ins=tu&url=http://search.ebscohost.com/login.aspx?direct=true&db=s3h&AN=129341177&site=eds-live&scope=site
https://www.nbcnews.com/news/world/merkel-calls-out-trump-over-paris-accord-renews-commitment-fight-n884631
https://www.nbcnews.com/news/world/merkel-calls-out-trump-over-paris-accord-renews-commitment-fight-n884631
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able to make unpopular decisions without facing serious political repercussions because he 
knows he has a strong floor of political support within his own party.  

The Republican Party is more likely to oppose climate change proposals because they 
are inherently in conflict with the fundamental requirements for effective climate change 
policy. President Trump is a continued example of conservative ideology. His focus on 
cutting regulations to promote business, American exceptionalism, and unilateralism makes it 
fundamentally improbable that he would continue with such a deal.  
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The Mapuche-Chilean Land Conflict and 
Justice: Re-Contextualizing 21ST Century 

Violence 
*Jack Herscowitz

Abstract: The Mapuche, an indigenous population that currently resides in Chile and Argentina, 
have faced historical animosity from the Chilean state. Land grabs from the state have pushed 
the Mapuche off their ancestral lands and led to strains of violence from the terrorist groups 
CAM and RAM in attempt to reclaim land. This paper looks at both the history of the conflict 
and contemporary media coverage/developments to reframe violence as a response to historical 
and ongoing injustice/violence from the state. Neoliberal multiculturalism, institutional racism, 
Donna Haraway’s “God Trick,” industrial-state relations, media bias, and extractivism have all 
led to the economic and social debilitation of the Mapuche and current policy solutions have 
been ineffective. Co-management solutions may increase Mapu 
che autonomy in land reclamation. However, to make necessary policy changes, international 
coalition building and non-violent tactics of “blockadia” may be the key to garnering necessary 
international support and ultimately altering worldviews, placing a greater global value on 
justice for the Mapuche and other marginalized populations. 

Keywords: Environmental Justice, Mapuche, Global, Indigenous, Policy, Chile 

Introduction 
This paper contextualizes the recent developments in the Mapuche-Chilean land conflict 

(focusing largely on events in the 21st century) within the scope of Chilean history and 
environmental justice to reframe Mapuche violence as a response to historical/ongoing violence 
from the state. Media coverage (especially domestic coverage) frames increased violence from 
Mapuche fringe groups in a criminalizing manner that reflects historical anti-Mapuche sentiment 
and delegitimizes the Mapuche case for land rights by occulting history. This paper draws from 
environmental justice theory, Chilean history, Chilean policy, and media coverage to provide a 
holistic view of contemporary violence from a justice-oriented perspective. Contemporary 
instances of violence are a reaction to a history of unjust land policies and anti-Mapuche 
sentiment from the state and Chilean society; past injustice both informs the present day conflict 
and continues to subjugate the Mapuche through biased media coverage, ineffective policy 
measures, and hegemonic worldviews. 

*Jack Herscowitz is a Junior at Middlebury College majoring in Environmental Policy and Music. He is interested
in the study of indigenous rights and justice as they pertain to the environment. He hopes to attend graduate school
to further explore these issues and conduct ethnographic research.
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The paper will first provide necessary history and policy precedent to understand the 
roots of the present conflict. It will then relate this history to recent developments in the conflict 
(with an emphasis on violence) as well as justice theory to re-frame violence as a response to 
both historical and contemporary injustice from the state. The paper will then highlight some 
potential solutions to the conflict, focusing on both policy solutions and transnational coalition 
building as necessary tools to fighting the hegemonic worldviews that continue to debilitate the 
Mapuche.  

Providing Context: History and Policy 

The current conflict cannot be understood without a look at the history on which contemporary 
Chilean politics and society are based on. This section grounds anti-Mapuche sentiment and 
government land-grabs in history, highlighting how the phenomenon are not unique to the 21st 
century. The current attempts to silence Mapuche resistance and subjugate a population that 
constitutes roughly 9% of the total Chilean population have a racist, authoritarian history.1  

History of the Mapuche and Anti-Indigenous Sentiment in Chile 

The Mapuche are the largest indigenous population in South America with a present 
population of around 1.5 million: about 9% of the total Chilean population and 90% of the total 
indigenous population residing in Chile.2 The Mapuche currently and have historically inhabited 
the Central Valley of Chile, south of the Biobio River; a population currently lives in the 
Neuquén province of west-central Argentina as well.3 The traditional Mapuche economy has 
revolved and continues to revolve around agriculture. They speak Mapudungun and their 
cosmology emphasizes relationships between spirts that coexist with human and animals and are 
deeply interconnected with the natural world.4 The Mapuche history in present-day Chile far 
outlasts European settlers as archeological evidence dates the Mapuche to as early as 600-500 
B.C.E.5 The history of the European-Mapuche relationship begins with the Spanish arrival in
Latin America in the mid 15th century.6 Unlike many other indigenous populations, Mapuche
resistance to the Spanish was successful and the Spanish conquistadors granted the Mapuche
sovereign land rights over their territory in the Central Valley. Thus, Mapuche-European/Chilean
relations were founded on indigenous triumph and sovereignty, a unique case among indigenous
populations. The Mapuche ultimately outlasted Spanish dominion in Chile (The General
Captaincy of Chile) and beyond Chilean independence in 1818.7 Still, raids on the Mapuche
heartland over the next century, compounded with an influx of European diseases, continued to
threaten the Mapuche over the next three centuries; European hostility towards the Mapuche

1 National Institute of Statistics (INE) (Chile), Minnesota Population Center. Chile General Population and Housing 
Census 2002 from the Integrated Public Use Microdata Series, International: [Machine-readable database]. 
Minneapolis: University of Minnesota. 
2 Ana Mariella Bacigalupo, Encyclopedia of Latin American History and Culture (Detroit, Charles Scribner's Sons, 
2008). 
3 Ibid.; Mapuche. (Encyclopædia Britannica Inc, 2016). 
4 Juan Luis Nass. Mitología mapuche. (1991). 
5 José Bengoa. Historia del pueblo Mapuche: (Siglo XIX y XX), (Santiago: LOM Ediciones, 2000), 19. 
6 Patricia Richards. “Of indians and terrorists: How the state and local elites construct the mapuche in neoliberal 
multicultural chile.” Journal of Latin American Studies 42, no. 1 (2010): 61-62. 
7 Mapuche. (Encyclopædia Britannica Inc, 2016). 
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never faded and previous treaties were broken.8 The advent of 19th century industrialization, 
“scientific” racism, and economic liberalism would be the greatest threat to Mapuche 
sovereignty and land rights. 

By the mid 19th century, relations between the Chilean state and the Mapuche turned 
more towards the hostility that has come to define contemporary relations.9 This change in 
discourse lies partly in the validation of the castas system, a hierarchical, taxonomic system of 
racial classification and hierarchy with roots in the 16th century.10 This validation came from 
both the greater acceptance of eugenics and other pseudo-scientific racist theory and increased 
sentiments of nationalism following Chile’s independence from Spain in 1818.11 Thus, both 
political and social discourse became increasingly hostile towards the Mapuche population as 
well as other indigenous populations in South America. Post legislation policy reflected the 
state’s desire for the integration of the Mapuche into Chilean culture. Consequently, both the 
state and society at large validated means of economic and social debilitation such as 
manipulated debt as a means of Pacificación, a supposed “triumph over barbarity”.12 This racial 
Darwinism continued to garner social and academic justification into the 20th century à la the 
nationalist, racial purist narratives of theorists such as Nicolas Palacio (1904).13 This anti-
indigenous sentiment founded on racist ideologies remains ingrained in Chile’s sociopolitical 
history and helped to drive 19th century land grabs that informs contemporary land conflict. 

Mapuche-Chilean Land Conflict: Historical Roots 

The decades at the end of the 19th century marked another shift in Chilean-Mapuche 
relations: successful state seizure of Mapuche lands. The Chilean government, as a means of 
carrying out goals of cultural integration following its independence, began to occupy and seize 
Mapuche lands.14 The campaign, known as the occupation or pacification of Araucanía, entailed 
a series of forceful military land acquisitions.15 This campaign paralleled movements of violent 
land grabs and genocide in Argentina known as the Conquest of the Desert, driven by 
comparable social Darwinism and attempts to limit indigenous economic power.16 By 1883, the 
Chilean government captured 95% of ancestral lands and divided the remaining land into 
“reducciones,” state controlled reservations.17 Thus, a historically autonomous group fell under 
the Chilean domain: though not with complete assimilation. This land seizure notably gave the 
Chilean government complete control over natural resources on captured lands and following 

8 George Spindler and Louise Spindler. The Mapuche Indians of Chile, (NY: Holts, Rinehart and Wilson, 1968), 10. 
9 Richards. “Of indians and terrorists,” 62. 
10 Carlos López Beltrán, “Hippocratic bodies. Temperament and castas in spanish america (1570–1820)”, Journal of 
Spanish Cultural Studies 8, no. 2 (2007): 253-289. 
11 Jonathan Marks. "Racism: Scientific." In Encyclopedia of Race and Racism, 2nd ed., Vol. 3. (Detroit, Macmillan 
Reference USA, 2013): 445-460; Spindler and Spindler. The Mapuche Indians of Chile, 11. 
12 Richards. “Of indians and terrorists,” 62; Spindler and Spindler. The Mapuche Indians of Chile, 11. 
13 Richards. “Of indians and terrorists,” 62; Darío Rojas, “La historización del español de chile en raza chilena de 
nicolás palacios (1904),” Rilce 32 no. 2 (2016): 467-88. 
14 Joanna Crow and EBSCOhost, The mapuche in modern chile: A cultural history, (Gainesville: University Press of 
Florida, 2013), 20-22 
15 Crow, The Mapuche, 19. 
16 Mirta Lobato, Conquest of the Desert. Encyclopedia of Latin American History 2 (2008). 
17 Crow, The Mapuche, 45; Torres-Salinas, Robinson, Gerardo Azócar García, Noelia Carrasco Henríquez, Mauricio 
Zambrano-Bigiarini, Tatiana Costa, and Bob Bolin. “Forestry development, water scarcity, and the mapuche protest 
for environmental justice in chile,” Ambiente e Sociedade 19, no. 1 (2016): 121. 
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pressure from the United States, the Chilean government opened that land to private economic 
resource development in the sectors of forestry and agriculture.18 Although the Mapuche were 
able to reclaim about 850,000 acres of land under the government of Salvador Allende, land 
rights remained minimal and declined rapidly when Pinochet rose to power in the 1970s.19 The 
Pinochet government culturally marginalized the Mapuche by failing to recognize its cultural 
identity and continued to reduce land rights by reclaiming the 850,000 acres then transferring 
Mapuche land to forestry companies. By the end of the Pinochet regime, only 20 of the original 
Mapuche communities remained and average farm size decreased from 1.9ha/person to 
.8ha/person.20 Here direct racism, although still present, became rebranded as institutional 
racism: adverse effects of state decisions on minority populations based on a precedent of 
racism. Institutional racism remains an integral part of the conflict in the 21st century as direct 
racism, though still prevalent, especially in media coverage, the racism becomes covert as effects 
of policies have adverse effects on the Mapuche. Much of Chilean agriculture and especially 
forestry, whose industrial history began largely with the seizure of Mapuche lands, is grounded 
in a history of racism and coercive cultural hegemony.21  

The legacy of the reducciones and Pinochet’s privatization and land seizure lingered 
throughout the 20th century. As a result of increased privatization of ancestral lands, forestry, 
water, and agricultural development projects in the late 20th century and beyond have threatened 
the Mapuche. For example, in 1990 Chile’s National Electric Company (ENDESA) planned to 
build the Ralco Dam in the Mapuche heartland which threatened relocation and ecological 
destruction.22 Despite resistance from both Mapuche leaders and the National Corporation for 
Indigenous Development (CONDAI), a body created by the 1993 Indigenous Law (which is 
crucial in understanding the current conflict and will be discussed further), ENDESA 
successfully completed the dam in 2003.23 Additionally, the advent of large scale forestry and 
monocrop agricultural in nearby seized lands threatens Mapuche water security and access.24 
Torres-Salinas et al. highlights the adverse effects of adjacent forestry development on Mapuche 
water quality, highlighting the disparate environmental consequences of a privatized commons.25 
Therefore, the privatization of natural commons, further driven by neoliberal globalization, is a 
crucial driver in the Mapuche case.26 Although federal attempts to elevate Mapuche political 
standing exist, such as the creation of the CONDAI and the passage of the ILO Convention 169 

18 David R. Ader. “People of the land without land: A socio-demographic study of mapuche  
poverty”. (The Pennsylvania State University, 2013), 28; Torres-Salinas et al. “Forestry development, water 
scarcity,” 121.  
19 Ader, “People of the Land,” 28; Anita Perricone, “The Mapuche People and Human Rights: Lights and Shadows 
after the Ratification by Chile of ILO Convention 169”, 10 U. Degli Studi di Trento: 17. 
20 Ader, “People of the Land,” 34, Daniel Carter, “Chile’s Other History: Allende, Pinochet, and Redemocratisation 
in Mapuche Perspective,” Studies in Ethnicity and Nationalism 10, no. 5 (2010): 11; Ernesto Medalla. 
“Understanding Chile’s Mapuche Conflict.” Panam Post. (January 30, 2015); Estanislao Gacitúa-Marió, Indigenous 
Peoples in Chile Current Situation and Policy Issues. Report. World Bank. (2000): 174. 
21 Torres-Salinas et al. “Forestry development, water scarcity,” 121 
22 David Carruthers and David Schlosberg. Indigenous Struggles, Environmental Justice, and Community 
Capabilities,” Global Environmental Politics 10, no. 4 (2010): 25-27 
23 Ibid. 
24Ibid.; Torres-Salinas et al. “Forestry development, water scarcity,” 123 
25 Torres-Salinas et al. “Forestry development, water scarcity,” 132 
26 Karen Bakker. “The “Commons” Versus the “Commodity”: Alter-globalization, Anti- 
privatization and the Human Right to Water in the Global South,” Antipode (2007): 430-455; Torres-Salinas et al. 
“Forestry development, water scarcity,” 132 
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which aim to recognize indigenous rights, the conflict remains volatile.27 Thus, with inadequate 
solutions, the Mapuche conflict and resistance are equally as strong today, grounded in both a 
fight against environmental degradation and resource privatization as well as an attempt to 
recapture land seized by the state. 

The 1993 Indigenous Law and the 1984 Anti-Terrorism Law 

Furthermore, to understand the present conflict and to contextualize the recent 
developments in the Mapuche resistance, one must look at two crucial pieces of Chilean policy: 
1) The 1993 Indigenous Law and 2) The 1984 Anti-Terrorism Law. In 1993, following the
country’s return to democracy, the Chilean government passed the Indigenous Law (Ley
Indígena) on September 28, 1993. The law appeared to be a glimpse of hope for the Mapuche in
contrast to Pinochet’s strict refusal to recognize Mapuche rights or identity.28 Rather, the law
continued to uphold the Chilean government’s commitment to industria, the capitalistic, profit
prioritizing system that governs global economic systems; the law protected indigenous rights
only when they were compatible with economic interests.29 The law notably established the Land
and Water Fund for land reacquisition (see article 20 in the Ley Indígena), which has become the
primary institutional means of re-purchasing historical Mapuche territory.30 The fund however,
has proven largely ineffective, largely because of competing concepts of “land” and “territory” in
which the fund prioritizes purchase of “land” with economic value while the Mapuche value the
political concept of “territory,” historical land claims with cultural significance.31 This
disconnect in value limits the purchasing power of the Mapuche, limiting institutional means of
purchase to lands not necessarily true to Mapuche cultural or historical significance and limiting
the capabilities function (i.e. maximized community functioning based on community values) of
the Mapuche.32 Furthermore, the Fund’s emphasis on formal land titles conflicts with the
Mapuche’s emphasis on historical connection; this disconnect has lost Mapuche land based on a
lack of legal standing (which conflicts with the ILO 169) and does not uphold culturally sensitive
historical land use.33 Other economic barriers to purchase exist: land prices have continued to
rise beyond the purchasing power of the Mapuche and the Fund.34 Therefore, both the Chilean
government’s assertion of an economistic worldview on reclaimed lands and socioeconomic
barriers to reclamation make the primary mechanism for Mapuche land reclamation largely
ineffective. Extremist fringe groups have thus resorted to violence as a means to land
reclamation.

As a result of this violence, the Chilean governments has revived a Pinochet-era Anti-
Terrorism Law to justify arrests, espionage, and other means of counter-resistance. In 1984 the 
Pinochet regime enacted the “Law of Terrorist Conduct” (Ley Sobre Conductas Terroristas). 

27 Richards. “Of indians and terrorists,” 70. 
28 Anna Maria Kowalczyk. “Indigenous peoples and modernity: Mapuche mobilizations in chile,” Latin American 
Perspectives 40, no. 4 (2013): 127 
29 Ibid.; Sharon J. Ridgeway and Peter J. Jacques. The Power of the Talking Stick: Indigenous Politics and the World 
Ecological Crisis (Burlington VT, Paradigm Publishing, 2014). 
30 Kelly Bauer. 2016. “Land versus territory: Evaluating indigenous land policy for the mapuche in chile,” Journal 
of Agrarian Change 16, no. 4 (2016): 634-636 
31Ibid. 
32 Carruthers and Schlosberg, “Indigenous Struggles,” 15 
33 Bauer, “Land versus territory,” 633-636 
34 Peter Keller. “Chile’s Indigenous Mapuche at…”War”,” Institute of Current World Affairs, (2000): 3 
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During this era, terrorism was largely perpetrated by the state as a means of exercising control 
over the Chilean population; the 1984 law only furthered state control and methods of terror.35 
The law notably authorized the state to limit due process rights, justify excessive police force 
(beginning with the death of Mapuche youth Alex Lemún in 2009 at the hands of the police), 
and, in recent years, justified spying via G.P.S., drones, and other means.36 This act, historically 
used by the state to silence ideological dissidents, became entangled in the Mapuche conflict 
when the Chilean government began to apply the law to arrested Mapuche beginning in the early 
2000s but especially in recent years (2016-2018). The use of this anti-terror legislation is 
grounded in both the historical anti-Mapuche sentiments in Chile and a global anti-terrorist 
sentiment following the September 11th attacks that validated any anti-terrorist legislation in the 
public mind.37 The prominence of this law in the arrest and trial of Mapuche violent dissidents 
continues to validate anti-Mapuche public sentiment and validates their classification as 
“terrorists”; the following sections explore the ramifications of this classification. It is these two 
crucial policy measures, an ineffective means of institutional land reacquisition and a law 
validating coercive anti-terror means to subdue the Mapuche voices, that inform the present day 
conflict. These pieces of legislation incentivize extreme responses: violence from extremist 
Mapuche fringe groups and responsive government spying, violence, and arrests. The history of 
this conflict is one of authoritarian, economistic, and racist anti-indigenous sentiment and these 
themes remain present in the modern conflict. 

Recent Developments Contextualized 

This section will highlight the most recent developments (as of May 2018) in the 
Mapuche-Chilean conflict, relating them to both the previously discussed historical/political 
context as well as social/environmental justice theory. Contemporary instances of resistance, 
notably violent resistance, have been present since the Ralco Dam controversy.  

Violent Resistance 

As a result of the inadequacies of the Land and Water Fund in reacquiring ancestral 
Mapuche land, Mapuche fringe groups have vented their frustration through violent sabotage and 
land conquest. There were 43 Mapuche attacks in southern Chile in 2017, according to the 
Guardian, while the district attorney offices of Bio Bio and Araucania reported 227 acts of 
“Mapuche related violence” in 2017. 38 The beginning of 2018 has seen a continuation of 
Mapuche violence against the state, private environmental development firms (largely logging), 
and farming communities. In 1997 Mapuche activists burned three logging trucks, symbolizing 

35 Veronica Valdivia Ortiz de Zarate. “Terrorism and political violence during the pinochet years: Chile, 1973-
1989,” Radical History Review 85, no. 1 (2003): 182 
36 AFP. “Piñera Cracks Down on Mapuche with Anti-terrorist Law Reform." TeleSUR. (March 27, 2018); Jacob 
Rekedal, “Martyrdom and Mapuche Metal: Defying Cultural and Territorial Reductions in Twenty-First-Century 
Wallmapu,” Ethnomusicology 63, no. 1 (2019): 78; Sebastian Brett, Chile, undue process: terrorism trails, military 
courts and the Mapuche in southern Chile, (New York, Human Rights Watch, 2004).  
37 Richards. “Of indians and terrorists,” 70. 
38 Mat Youkee. “Indigenous Chileans defend their land against loggers with radical tactics.” The Guardian. June 14, 
2018; Max Radwin. “Chile aims to end decades of violent land disputes with the Mapuche people.” USA Today. 
March 5, 2017. 
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the start of a radicalized conflict with strains of violence that have continued to the present.39 
Recent headlines suggest that neither violence from fringe groups nor resistance from the 
Mapuche population are slowing down, even though the government has been successful in 
arresting resistance leaders. Two Mapuche fringe groups, La Resistencia Ancestral Mapuche 
(Ancestral Mapuche Resistance: RAM) and La Coordinadora Arauco Malleco (Arauco-Melloco 
Coordination: CAM) have heightened violence and garnered large domestic and international 
media attention.40 RAM, led by Facundo Jones Huala, began launching attacks on foreign 
landlords, landowners, and farmers in a campaign to violently reclaim ancestral lands.41 RAM 
has launched incendiary attacks on their targets; on April 2018 they were suspected of burning 
an oil outpost in the zone of Vaca Muerta, one of 70 RAM linked arson attacks since their 
formation.42 Huala has been held in Argentina since 2016 and as of March 6th, pending Chilean 
Supreme Court approval, will be extradited to Chile.43 Other resistance leaders have been 
arrested in recent years; ancestral authority Machi Celestino Cordova was jailed in 2014 for his 
participation in a high profile arson and murder case.44. It is important to note that many scholars 
have criticized this conviction as unjust, as the judiciary, enabled by Pinochet’s 1984 terrorist 
law, used “faceless witnesses” and assumed guilt and thus did not hold the Mapuche equal under 
the law.45 Such a conviction highlights the inability of dominant legal frameworks to either treat 
indigenous people fairly under the law or uphold indigenous land values (i.e. imposition of 
hegemonic Western legal framework). In early 2018, Cordova began a hunger strike in order to 
petition to attend a ritual healing ceremony; his demands were not met and he has been 
hospitalized as of April 24.46 The dominant [domestic] media narrative has focused on such 
extremism in resistance even though the narrative constitutes only a small fraction of the 
Mapuche population and ignores past and present injustices.47 

Furthermore, the violence has largely concentrated in the Araucania region, where 
intense forestry has drained Mapuche ground wells and threatened water security and Mapuche 
agriculture.48 Forestry’s continued threat to water security, corroborating the text of Torres-
Salinas et al., highlights the imbalance of negative externalities in forestry management on 
vulnerable populations.49 The failure of the state to either give reparations to the Mapuche or 

39 Diane Haughney. “Neoliberal Policies, Logging Companies, and Mapuche Struggle for Autonomy in 
Chile,” Latin American and Caribbean Ethnic Studies 2, no. 2 (2007): 151 
40 AFP. "In Chile, Suspected Mapuche Activists Torch 16 Trucks, Diggers." Journal Du Cameroun. (April 16, 
2018); Loreley Gaffoglio. "RAM: The Mapuche Group That, in the Shadows, Has Patagonia in Suspense," La 
Nacion. (2017). 
41 Ibid. 
42 Ibid.; AFP. "Denuncian Que Un Grupo Mapuche Atacó E Incendió Un Puesto En La Zona Petrolera De Vaca 
Muerta." (April 3, 2018). 
43 AFP. "Argentine Court Confirms Extradition of Mapuche Activist Leader." TeleSUR English. (March 06, 2018). 
44 Reuters Staff. "Chilean Indigenous Leader Jailed in High-profile Murder Case." Reuters. (February 28, 2014). 
45 Fontecilla, Tobias S. “Chile’s biased Counter-terrorist laws: the Luchsinger-Mackay Case.” Council on 
Hemispheric Affairs. (2017). 
46 "Mapuche Hunger Striker Admitted to Hospital, Chile Gov't Still Rejects Dialogue." TeleSUR English. (April 24, 
2018). 
47 Human Rights Watch and Observatorio de Derechos de los Pueblos Indígenas (HRW and ODPI). “Undue 
Process: Terrorism Trials, Military Courts, and the Mapuche in Southern Chile,” Human Rights Watch (2004). 
48 Miroff, Nick. "Chile's 500-year War with Mapuches Flares Again in the Country's South," The Washington Post. 
(2014). 
49 Bottaro, Giorgia, Lisandro Roco, Davide Pettenella, Stefano Micheletti, and Julien Vanhulst. “Forest plantations' 
externalities: An application of the the analytic hierarchy process to non-industrial forest owners in central 
chile,” Forests 9, no. 3 (2018): 1, 14 



TOWSON UNIVERSITY JOURNAL OF INTERNATIONAL AFFAIRS VOL LII, NO. 2 

21 

 

ensure community involvement in the forestry industry highlights the top-down approach the 
neo-liberal “extractivism” and the low value of Mapuche health to the Chilean government and 
forestry firms.50  Relating these narratives of exclusion from industry reform and adverse effects 
to environmental justice theory, there is an infringement on both the aforementioned community 
capabilities (as water access is necessary for any community functionality) as well as 
Schlosberg’s additional tenets of recognition, distribution, and participation.51 Both the 
distributive inequities of forestry externalities on neighboring Mapuche communities as well as 
the lack of Mapuche participation in the industry are compounded by the Chilean government’s 
failure to recognize indigenous water rights.52 The failure to recognize water rights is further 
crippled by the Chilean constitution’s current failure to recognize indigenous populations as 
separate from Chile, preventing the derivation of culturally sensitive rights from a constitutional 
basis (where Hiskes says human rights can be most pragmatically granted).53 Even with 
recognition of Mapuche water rights (or even more broadly land rights), Bakker still argues that 
a rights agreement would not curtail the extractivist practices of forestry companies, and argues 
that localization or co-management of forestry management, certainty made more feasible by 
constitutional recognition, would be most effective in combating the industry’s unjust 
externalities.54 Thus the concentration of violence and presence of negative externalities of 
decreased water security on the Mapuche highlight an issue of environmental injustice with 
global and national drivers. The Mapuche showcase an extreme frustration against the unjust 
land policies of the past and present while media coverage of the issue highlights present day 
violence over complete sociopolitical history; violence cannot be understood without relation to 
the Land and Water Fund’s failures, a history of land grabs, and continued repression of the 
Mapuche cause. 

New Frontiers of Violence 

Mapuche resistance has begun to spread beyond the targets of forestry and agriculture 
and has developed a new enemy, nature preserves/national parks. In both Chile and Argentina, 
the Mapuche has begun to campaign against the establishment of national parks on ancestral 
lands. For example, Chilean Mapuche activists have called towards ILOs Convention 169 to 
fight the Villarrica National Park, showing how Mapuche resistance also works within existing 
frameworks rather than adopting the aforementioned violent, disobedient means that Klein would 
label as “blockadia,” a movement of civil disobedience resistance to extractivism that brings 
resistance directly to the location of extraction (e.g. sit-ins at logging sites).55 The adverse 
marginalizing effects of these “fortress conservation zones” corroborates literature that suggests 
that protected areas are often constructed without indigenous consent, forcing native peoples off 
of their lands and imposing an incompatible, exclusionary conception of natural conservation.56 

50 Ibid. 
51 David Schlosberg. “Reconceiving Environmental Justice: Global Movements and Political  
Theories,” Environmental Politics 13, no.3 (2004): 517-520. 
52 Gacitúa-Marió, Indigenous Peoples, 192. 
53 Richard P. Hiskes, The Human Right to a Green Future, (New York, Cambridge University Press, 2009) 
54 Bakker, “The “Commons” Versus the “Commodity,” 430-455. 
55 Naomi Klein, This Changes Everything: Capitalism vs. The Climate, (New York, Simon &  
Schuster Press, 2014), 294-295. 
56Mac Chapin. “A Challenge to Conservationists”. World Watch (2004): 16-31; Mark Dowie. Conservation 
Refugees. Great Barrington, MA, Orion Magazine, 2005); Peter Sand. “Fortress Conservation Trumps Human 
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In the case of the national park resistance, it is important to note that the most notable instance of 
contemporary violence was not propagated by the Mapuche. Rather, a state raid around a 
contested area of the Argentine Nahuel Huapi National Park, where many adjacent Mapuche 
claim rites, resulted in the death of a 22-year-old Mapuche, Rafael Nahuel, who was shot by the 
police while unarmed.57 This event suggests that contested areas of national park lands could 
begin to open up to Mapuche terrorist groups such as RAM and CAM (or their Argentine 
counterparts) if proposed co-management strategies are not adopted.58 The event more notably 
highlights the brutality of state resistance to the Mapuche, as justified under the 1984 terrorist 
law; the murder of a protestor had no judicial repercussions, reflecting the ability of the state to 
violently subdue indigenous opposition.59 Therefore, historical violence and injustice against the 
Mapuche lingers into the 21st century. The following section shifts focus to such state propagated 
violence as a crucial factor in the conflict. 

The Terrorist-Narrative 

The media has constructed a racist anti-Mapuche narrative that frames the Mapuche as 
terrorists, reducing their struggle against historical and continued violence into the actions of 
extremist fringe groups fighting that injustice (though using homicidal violence that may be 
morally indefensible). It is crucial to note that even though the violence from the Mapuche 
constitutes a small percentage of the Mapuche struggle, it dominates media coverage. The trend 
of using domestic media to highlight Mapuche violence, combined with the Chilean state’s 
reenacting of the Pinochet terrorist law, creates a social stigma against the Mapuche conflating 
their struggle as a whole with terrorism. This section does not aim to justify that violence; the 
fringe groups of RAM and CAM have committed extremely violent crimes that threaten stability 
in agricultural regions. Rather, this section aims to move focus away from the violence and 
towards the state/media’s manipulation of a terrorist narrative based in racist history that unjustly 
dominates discourse surrounding the Mapuche struggle. This section re-contextualizes Mapuche 
fringe violence, a response to historical and ongoing violence, from the state and extractivist 
industries; violence is traced back to the state and is a continuation of historical themes. Violence 
can be defined as more than physical violence. Violence can be defined as an institutional failure 
to neither recognize nor protect the Mapuche against the advances of the state or industry that 
constitutes a historical violence with far reaching consequences.  

The current coverage of the Mapuche conflict stresses violence as the crucial component 
of the present day conflict. When looking at domestic news sources, a quick Google search of 
‘Mapuche’ yields an array of grotesque, fetishized recollections of Mapuche brutality. Chilean 
media, especially leaning towards the right, fetishizes violence in a way that characterizes 
Mapuche claims as illegitimate or dangerous. This coverage looks at the present in a vacuum 
without recognizing past injustices of the state against the Mapuche.60 Richards compiles some 

Rights? The “Marine Protected Area” in the Chagos Archipelago.” The Journal of Environment & Development, 21, 
no. 1 (2012): 36-39.  
57 Lublin, Geraldine. “As Another Protester Dies in Occupied Indigenous Lands, Argentina Must Stop Trying to 
Erase Its past,” The Conversation. (May 10, 2018). 
58 Conflicts and cooperation in the mountainous Mapuche territory (Argentina). Journal of 
Alpine Research 98, no. 1 (2010). 
59 Lublin, Geraldine. “As Another Protester Dies in Occupied Indigenous Lands, Argentina Must Stop Trying to 
Erase Its past,” The Conversation. (May 10, 2018). 
60 Richards. “Of indians and terrorists,” 75. 
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of these headlines: ‘Alert in Arauco, Fearing Wave of Mapuche Violence’, ‘The Mapuche 
Intifada: The Indigenous Uprising Worsens’, ‘Mapuches Threaten’ and ‘Indigenous 
Communities on the War Path’. Some Chilean news sources, such as The Clarin, have 
undermined the Mapuche people by portraying them as a militant group. Their coverage of 
Rafael Nahuel’s death claimed that he was armed, which was later proved false.61 Even more, 
media coverage “emasculates” non-violent Mapuche resistance tactics in relation to dominant 
gendered conception of masculine violence as “good resistance”. Moreover, coverage often 
highlights either exaggerated violence or false skewed narratives of emasculating cowardice.62 
This skewed coverage is intrinsically tied to racist media coverage of the past. Emphasis on 
violence perpetuates “savage” narratives with racist histories and reduces complex Mapuche 
identity. This media bias, compounded by the enacting of the 1984 terrorist act as a response to 
Mapuche fringe groups, characterizes the entire Mapuche movement with the implications of a 
terrorist movement. Thus, anti-Mapuche sentiment, entangled with a racist history, is reborn as a 
result of the media and state framing the entire Mapuche population as terrorists.   

The Chilean government’s decision to use the Pinochet terrorist act further criminalizes 
the Mapuche struggle. The discourse surrounding the act’s revival relates to the concept that 
Richards calls “Neoliberal Multiculturalism.”63 Multiculturalism, the acceptance of the 
multiethnic makeup of a country, would appear to increase the recognition of historically 
marginalized minority groups, such as the Mapuche. In practice however, multiculturalism often 
promotes assimilation, ignoring the historical hierarchies that inform marginalization and racial 
relationships. When multiculturalist policies exist within a context of neo-liberalism, emphasis 
on deregulated free market economics, and cultural recognition only exists when it does not 
compete with economist worldviews. Thus, a dominant narrative arises in Chile that expects the 
Mapuche to conform to both the national, cultural, and economistic worldviews that the state has 
imposed on them without their consent. When the Mapuche respond with violence, no matter 
how small in the scope of the entire population, neoliberal multiculturalism responds with a 
criminalizing  narrative that ignores histories of subjugation and fails to recognize the Mapuche 
worldview. This concept, heightened by the aforementioned increases in national sentiment (à la 
Pinochet’s nationalist legacy and anti-terrorist legacy of 9/11), justifies the revival of the 
Pinochet terrorist act. The Mapuche threatens the neo-liberal institutions of largescale forestry 
and agriculture therefore, making them enemies of the state. The enacting of the terrorist act 
simplifies the conflict into contemporary violence, explicitly failing to recognize both the history 
of the struggle and a Mapuche worldview that does not value economistic principles to the same 
extent as the state. The terrorist act attacks the cultural communities capabilities of the Mapuche 
in relation to worldview and simplification of conflict.  

Multicultural neo-liberalism, nationalism, and anti-Mapuche racism all validate 
hegemonic logical positivism that limit resistance. In courts, aforementioned instances of 
injustice in which the Mapuche are seen as unequal under the law (see the Luchsinger Mackay 
trial) stem from the court’s logical positivist philosophy.64 That is to say that the dominant 
Western-centric conception of objectivity, grounded in science and influenced by an economistic 
worldview, dominates Chilean courts and prevents the adequate representation or protection of 

61 AFP. The expert reports that never existed. Daily Page 12. February 19, 2018. 
62 Joanna Crow. “From Araucanian warriors to Mapuche terrorists: contesting discourses of gender, race, and nation 
in modern Chile (1810–2010)”, Journal of Iberian and Latin American Studies 20, no. 1 (2014): 94 
63 Richards. “Of Indians and terrorists,” 65-67 
64 Brett, Chile, undue process. 
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the Mapuche worldview (for example, their non-economistic view of land). There is a 
hegemonic acceptance of Western law and science (in this case economic science) as falsely 
objective, relating to Haraway’s assertion of scientific objectivity as a false ‘God Trick’ that 
invalidates opposing worldviews.65 Logical positivism allows the courts to imply guilt before 
trial in the Luchsinger Mackay case and to continue to arrest and convict Mapuche dissidents 
without recognition of their plight. In the Luchsinger Mackay case, logical positivism validates 
Western legal doctrines which explicitly tied the actions of violent individuals to the entire 
Mapuche population, further systematically validating the terrorist narrative/act. Furthermore, 
Western legal doctrines à la the “God Trick” value economic “objective” value over Mapuche 
cosmologies, thus invalidating Mapuche cultural claims for land in a court of law (as well as 
upholding the Land and Water Fund’s emphasis on economic value). The terrorist narrative, 
related to concepts of logical positivism, multicultural neo-liberalism, and continued historical 
subjugation have skewed the Mapuche conflict against indigenous people and justified police 
violence against the Mapuche (police murders against the Mapuche extend beyond Nahuel 
incident). Violence from the state is both physical and psychological and has historical roots of 
racism, colonialism, and unjust land policy. Mapuche violence is not primarily of terroristic 
quality, to induce fear, but rather a reaction against continued violence from the state which has 
and will continue to subjugate the Mapuche without a Mapuche resistance front. 

Potential Solutions 

Policy Proposals 

The Mapuche-Chilean conflict has lingered throughout the 21st century; issues brought up 
in this paper have remained on the forefront of scholarship since the early 2000s but just 
solutions have yet to come to fruition. Solutions should consider both immediate conflict specific 
solutions to violence, tension, and injustices as a means of pacifying the intensifying conflict as 
well as broader long term social movements to weaken the institutions and worldviews that 
subjugated the Mapuche in the first place. In terms of conflict specific solutions, it seems 
necessary to amend the 1993 Indigenous Act with an emphasis on the Land and Water Fund’s 
criteria for land acquisition. The gap between indigenous values and the Land and Water Fund’s 
mechanisms for land reclamation (emphasis on economic value on land) highlight a crucial 
failure of recognition that requires amendment. Assuming the Land and Water fund becomes 
more effective in reclaiming lands, it is very likely that violent reclamation of land would 
become less salient and less effective, thus weakening the violent ideologies of RAM and CAM. 
Ideally, the Indigenous Act could be amended to place a greater emphasis on culturally valuable 
land. However, this would likely prove difficult as the dogma of scientific objectivity that 
dominates Western legal discourse has difficult legally codifying something as seemingly 
subjective as indigenous cultural value (especially in comparison to something as seemingly 
objective as economic value). Thus, criteria for “valuable” lands are likely incompatible with the 
text of the Indigenous Act. Instead, the act could consider a greater emphasis on co-management 
in the land reclamation process.  

Co-management in this case could include coalition between the Mapuche in which the 
Mapuche, based on cultural criteria that does not necessarily have to be explicit or 

65 Donna Haraway. “Situated Knowledges: The Science Question in Feminism and the 
Privilege of Partial Perspective,” Feminist Studies 14, no. 3 (1988): 575-599.  
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comprehensible to a Western audience, and the Land and Water Fund blend “insider” politics 
and “outsider” (i.e. not Western) worldviews to reclaim the most desirable lands. Hill provides a 
possible framework for land co-management between indigenous groups and the 
state/stakeholders (based in Australia) that could translate to land reclamation for the Mapuche.66 
The framework broadly follows four tenets: 1) Recognition of rights and legacy; 2) Effective 
organizations to support the roles of key actors; 3) Effective mechanisms for working together; 
4) Shaping of an intercultural space for ongoing co-management.67 This framework notably
employs organizations beyond the state to oversee the negotiations process (for example NGOs
with specific ties to the Mapuche cause). NGOs, although not cultural insiders with knowledge
of Mapuche value and belief systems, are powerful political insiders with longstanding
commitment to the Mapuche claim and the capital to oversee and carry out negotiations. Is it
crucial that these NGOs hold the government accountable in their representation of the Mapuche
while not eclipsing Mapuche autonomy in the negotiations process; additional sub-tenants
ensuring direct Mapuche involvement with the NGOs, government propositions requiring
approval of both NGOs and Mapuche, and Mapuche veto power in the process may be necessary
to prevent an eclipse of power by both the government and NGOs. Therefore, the role of the
NGOs in the negotiations process for land reclamation would be to provide social and economic
capital for the Mapuche and check the power of the Chilean government. Potential national and
international NGOs to support the Mapuche may include the IWGIA and the UNPO, but the
Mapuche should confirm all partners. It is imperative that these NGOs are historically tied and
committed to the Mapuche cause in the negotiation process to prevent large scale NGOs or
international development organizations from limiting Mapuche autonomy and overlooking local
conditions.68

Coalition-Building and Transnational Movements 

For the Chilean government to relinquish negotiation power to NGOs and the Mapuche 
may be unlikely considering continued animosity against the Mapuche. Furthermore, the lack of 
explicit cultural criteria would likely remain un-salient in a society of the ‘God Trick’; it is 
unlikely that the Land and Water Fund would value Mapuche cultural claims over industrial 
precedent in occupied lands. Thus, in order to reform the Indigenous Act and the Land and Water 
Fund, it is necessary to attack the close relationship between the state and extractivist industry in 
Chile that continues to allow the development of ancestral Mapuche lands. Furthermore, a shift 
in Mapuche resistance tactics, in addition to coalition building, will garner the Mapuche support 
comparable to other Latin American grassroots movements. Social movements are a powerful 
tool in attacking dominant worldviews and root causes of injustice, garnering just victories 
outside of institutional means. 

Social movements counter to the dominant worldviews (that I call “alter-worldview” 
movements) of economism, racism, industrial-state relations serve as a necessary process to 
make political change more salient. “Alter-worldview” social movements levy pressure on the 

66 Rosemary Hill, “Towards Equity in Indigenous Co-Management of Protected Areas: Cultural 
Planning by Miriuwung-Gajerrong People in the Kimberly, Western Australia,” Geographical Research 49, no. 6 
(2011): 73-74. 
67 Hill, “Towards Equity,” 79. 
68 Chapin. “A Challenge,” (2004): 16-31; Klein, This Changes Everything, 387; Ridgeway and Jacques, The Power 
of the Talking Stick, 23-46. 
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government to make changes when institutional means of reform have proven ineffective (such 
is the case with the Mapuche). The Mapuche movement must commit itself to defending the 
Mapuche in their specific case of injustice while also attacking the aforementioned drivers of that 
injustice. For example, racism remains a large part of the conflict as a historical and continued 
driver of the revitalization of the media’s terrorist narrative and the reuse of the terrorist act. A 
crucial driver of Mapuche racism is the continued segregation of the Mapuche in schools and 
academic curriculums, preventing an experiential understanding of a historical “other” and 
upholding unpractical and unjust narratives of forced integration.69 Movements could focus on 
integrated, multicultural education with accountability to prevent emphasis on integration and 
place a greater value on Mapuche history and traditional knowledge (of course while avoiding 
ecological Indian stereotypes that overshadow Mapuche identity).70 Additionally, Klein 
highlights the aforementioned blockadia movement (protest directly at the source of extraction) 
as a tool to combat extractivism.71 These types of protests have largely been carried out by the 
Mapuche without external support and this support that may be necessary to elevate the scope of 
the protest and draw it away from intense violence (e.g. non-violent disobedience à la MLK or 
CONAIE in Ecuador who clogged the streets of Quito with song and dance).72 Blockadia tactics 
should be sure to not fall into the same violent extremism as current tactics (i.e. murder) as to not 
gain too much opposing media coverage and criticism; it is the difficult task of the movement 
leaders to create a “responsible” civil disobedience. That is not to say that the Mapuche 
resistance will be without violence or violent resistance; the Brazilian Landless Movement 
(MST) highlights undulating patterns of violence in disobedient protest for land reform.73  

Furthermore, “Alter-worldview” movements are most effective with international support 
and effective, “love”-based coalition building. Pellow also highlights the importance of 
transnational movements based on shared struggle and empathy for the other in building 
resistance networks to hegemonic worldviews and policies.74 Pellow’s theory speaks strongly to 
the saliency of the issue; to make these Chilean “alter-worldview” movements more powerful, 
coalition building across national and racial identity seems necessary. That is to say that, in the 
case of the Mapuche, a transnational movement garners international attention on the plight of 
the Mapuche while simultaneously opposing extractivism and corporate-state relations globally. 
Transnational networks also bring in social and economic capital to spearhead movements that 
the Mapuche do not possess due to years of social and economic debilitation. Environmental 
movements have succeeded only with external international support in the cases of PepsiCo’s 
dumping in India and Anti-Incinerator Movements in the Philippines among others75. Global 
networks elevate historically underrepresented and marginalized groups. 

69 Andrew Webb & Sarah Radcliffe. “Unfulfilled promises of equity: racism and interculturalism in Chilean 
education,” Race Ethnicity and Education 19, no. 6 (2015). 
70 Hames, Raymond. “The Ecologically Noble Savage Debate,” Annual Review of Anthropology 36 (2007): 177-
190. 
71 Klein, This Changes Everything, 294-295 
72 Kenneth P. Jameson, “The Indigenous Movement in Ecuador: The Struggle for a Plurinational  
State,” Latin American Perspectives 38, no. 1 (2011): 63-73. 
73 Abdurazack Karriem, “The Rise and Transformation of the Brazilian Landless Movement into a Counter-
Hegemonic Political Actor: A Gramscian Analysis,” Geoforum 40, no. 3 (2009): 324 
74 David Pellow, Resisting Global Toxics: Transnational Movements for Environmental Justice, (Cambridge, MA: 
The MIT Press, 2007), 54-55. 
75 Ibid., 97-147. 
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To build networks in these global movements, Martin hypothesizes the following 
conditions: “a) when there are constraints and blockages in the domestic system; b) when there 
are international political opportunities and mobilizing structures which create openings for 
resource-poor actors; and c) when the interests of domestic groups and transnational actors 
complement each other.”76 Capital from NGOs and support from non-Mapuche parties in 
blockadia protests satisfy the first criteria; the Mapuche cause has already garnered attention 
from international media sources including the Washington Post and the Guardian. As a means 
of addressing the second and third criteria, Klein emphasizes a “love-based” approach. I employ 
the term “love” here to encompass global, transnational connections founded on empathy for the 
other, and non-market values (thus running alter-capitalistic).77 The “love-based” approach 
attempts to create a greater value on justice, universal well-being, and empathy to run contrary to 
economistic value systems of material, economically quantifiable profit. This approach 
compliments the disruptive blockadia tactics by garnering support from largescale international 
organizations as a means of lobbying the Chilean government (such as Big International 
Environmental NGOs and UNESCO). It is crucial that these organizations only act to lobby the 
Chilean government and not to negotiate if the Chilean government makes concessions. Large 
scale organizations have a history of eclipsing indigenous rights and value systems and therefore 
their involvement in the movement must be limited to only the global scale, where their 
influence is necessary.78 As previously mentioned, third parties involved in policy reform, 
negotiations, and land reacquisitions must have demonstrated historical ties and commitment to 
the Mapuche cause. 

Additionally, social media is a potent 21st century mechanism for elevating social 
movements and creating global “love-based” connections. 21st century social movements depend 
on social media as the primary tool for communications and allows for “outsider” direct 
coverage that bypasses traditional media biases and barriers to coverage.79 Beyond the Mapuche, 
transnational movements of love will hopefully work to place greater global value on justice and 
alternate anti-capitalistic epistemologies, such as those the Mapuche hold.80 A change of global 
value systems aims to both weaken neo-liberal values that have subjugated the Mapuche for 
economistic gains and allow for increased salience of just policy decisions (e.g. reform of 1993 
indigenous law and revoking of the terrorist act) through international pressure.  

Conclusion 

The Mapuche have endured centuries of racist, debilitating policies that have placed them 
at the bottom of the Chilean social and economic ladder. The current state of violence is a 
reaction to this historical injustice, injustice that lingers into the 21st century in the media, policy, 
and public sentiment. These violent responses in the 21st century have garnered increases in state 
and media resistance, but calls for justice have also become more prevalent. It is not through 

76 Pamela Martin, The Globalization of Contentious Politics: The Amazonian Indigenous Rights  
Movement. (New York: Routledge, 2003), 119. 
77 Klein, This Changes Everything, 337-366. 
78 Chapin. “A Challenge,” (2004): 16-31; Klein, This Changes Everything, 387; Ridgeway and Jacques, The Power 
of the Talking Stick, 23-46 
79 John Downing, Radical Media: Rebellious Communication and Social Movements. (Thousand Oaks, CA: SAGE 
Publications, Inc., 2001). 
80 Ridgeway and Jacques, The Power of the Talking Stick, 152. 
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insider mechanisms that change is most likely, as racism, corporate relations, logical positivism, 
and multicultural neoliberalism remain potent. Rather, “outsider” social movements (i.e. 
blockadia and social media propelled movements of empathy) are the key to safeguarding justice 
for the Mapuche and building international networks. These movements also work to reframe the 
way we think: to not frame the Mapuche as violent terrorists but as a historically marginalized 
community lashing out in frustration against a state that has marginalized them. That is not to 
justify that use of violence; certainly the homicidal actions of RAM and CAM should be 
condemned. However, there is a necessary worldview shift that does not fetishize indigenous 
violence but rather empathizes with the root of that violence. To quote Mapuche Sergio Catrilaf, 
one of the 11 Mapuche acquitted in the Luchsinger Mackay case, “The origins of this conflict 
must be dealt with.”81 We cannot hope to solve the Mapuche crisis without looking at the history 
of this violence, stemming from the Chilean state. 

81 Lucia Newman. Mapuche conflict: ‘People feel danger every day.’ Aljazeera. November 17, 2017. 
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Power and Security:  
Realist Theory and the Middle East in the 

post-Arab Uprisings Context 

*Jon Hoffman

Abstract: Despite the emphasis typically placed on ideational and identity-based factors within 
the Middle East, realist theory remains the most effective conceptual lens through which to 
analyze the region. The purpose of this analysis is to develop a realist conceptual framework 
through which to analyze the Middle East in the post-2011 Arab Uprisings context. In doing so, 
this research examines realist policies utilized by both regional and extra-regional powers, as 
well as the role(s) played by Islam and sectarian sentiments and rhetoric within the overall 
realist calculus of state actors. Rather than constructing policies based off of ideational or 
identity-based variables, this study argues that these elements are instead utilized and 
manipulated in an actor’s ultimate pursuit for the foundational pillars of realism: power and 
security.  
Keywords: Middle East; Realism; International Affairs; Arab Uprising; Security 

Introduction 

Although the uprisings dramatically altered the international relations (IR) landscape, this 
study argues that realist theory (specifically structural realist theory) remains the most applicable 
theoretical framework through which to view the Middle Eastern context. Indeed, the 2011 Arab 
Uprisings – and the years and conflicts following their inception – demonstrated the 
overwhelming preoccupation concerning self-interests and self-preservation among regional 
powers. Further, the uprisings and their aftermath witnessed intense extra-regional competition 
within the Middle Eastern theater, fundamentally in pursuit of the advancement of strategic 
interests. Considering that the examination of every particular case across the region during the 
uprisings is beyond the scope of this analysis, the primary focus of this research is centered on 
the prevailing realist themes and patterns that emerged following the eruption of mass 
mobilization in 2011. In a world where people and scholars alike tend to champion the role of 
ideology and religion within the Middle East and its subsequent “exceptionalism,” the realist 
framework provides a sobering picture of a region dominated by power politics and hegemonic 
ambitions. 

*Jon Hoffman in Middle East and Islamic Studies. He received his BA in Global Affairs with a
concentration on the Middle East and North Africa from George Mason University. He currently serves as
an Intern at Red Five Security Consulting, and formerly interned at the International Strategic Studies
Association and the American Enterprise Institute (AEI).
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The foundation of structural realist theory (sometimes referred to as neorealist theory) 
emphasizes the centrality of power as the primary currency of international politics, with state 
actors paying careful attention to how much power they maintain relative to each other.1 As 
opposed to classical realists – which emphasizes human nature and the pursuit of power as an 
end in and of itself – structural realists consider power as a means towards the ultimate end of 
survival. In this sense, states are always searching to maximize power over their rivals, with 
hegemony as their final goal, due to the anarchic nature of the international system and the fact 
that the system comprises independent actors with no central authority (i.e. there is no 
“government over governments”).2 Therefore, states primarily look to alter the balance of power 
in favor of their national interests. Thought of as an equation, realism could be considered as X + 
Y = P&S, where “P” represents power and “S” represents security (the two primary end goals of 
realism). In this pursuit of power (P) and security (S), actors will substitute in whatever is 
necessary and most effective for “X” and “Y,” which represent the means utilized to achieve the 
objectives of realism.  

Realism is not a new concept to the Middle East, which is a region often plagued by the 
dynamics of both global and regional power competitions. Beginning with the dissolution of the 
Ottoman Empire and the construction of what is now termed the “Middle East,” realism was 
exhibited by the various European powers (primarily the British and French) seeking to carve out 
their own respective spheres of influence, ultimately resulting in colonization. This period of 
colonialization established the institutions and governmental structures for continued European 
power projection and influence following the cessation of formal dominance. The region then 
witnessed a fierce realist power competition during the Cold War between the United States and 
the Soviet Union, followed by a period of U.S. unipolarity, in which the United States sought to 
further alter the regional balance of power in its favor, particularly following 9/11 and the 2003 
invasion of Iraq. Therefore, the post-Arab Uprisings period must be viewed within the contextual 
continuum of glaring realism.  

To properly analyze the prevalence of realism within the contemporary Middle Eastern 
context, this paper will discuss: the prevailing literature and narratives surrounding the 
international relations of the Middle East; the reaction of regional and extra-regional actors to the 
uprisings and their aftermath; and how to re-conceptualize what exactly translates into power 
within the contemporary Middle East, particularly now that inter-state competition is 
increasingly conducted through the manipulation of proxies and transnational movements. Of 
particular interest within this analysis will be the discussion on the role of Islam and sectarianism 
within the post-Arab Uprisings context. Such discussions will be utilized to counter the argument 
that the region’s affairs are somehow dictated by ideational factors. Instead, this study will 
demonstrate that there is only one prevailing “ideology” currently dominating the Middle Eastern 
landscape: that of power and security. 

Literature Review 

There are myriad differing opinions as to what IR theory is the most effective conceptual 
framework when analyzing the Middle East, and numerous debates over whether traditional IR 

1 John Mearsheimer, “Structural Realism,” International Relations Theory: Discipline and Diversity, edited by Tim 
Dunne et al., 4th ed., Oxford University Press, 2016, pp. 51. 
2 Mearsheimer, John. “Anarchy and the Struggle for Power.” International Politics: Enduring Concepts and 
Contemporary Issues, edited by Robert J. Art and Robert Jervis, 13th ed., Pearson, 2017, pp. 70-80.  
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theory is even relevant when analyzing the region. As Mary Darwich contends, many scholars 
have long treated the Middle East as too “exceptional” to be theory relevant, subsequently 
resulting in the region’s presentation to students of IR as a context that defies existing theoretical 
arguments and approaches.3 Further, Darwich highlights how this has resulted in the Middle East 
typically being excluded from theory development in general, as academics have tended to be 
apprehensive toward the region and use different case studies in the development of these 
abstract approaches.4 These factors explain the overwhelming lack of literature focused on 
Middle East IR as compared to other global regions. This being the case, however, certain 
scholars have attempted to apply existing IR theoretical frameworks to the region, particularly 
constructivism and realism, as well as variants of their variants. 

Beginning with the former, proponents of the constructivist camp are primarily concerned 
with the prevalence of identity-based and ideational factors in determining the actions of states. 
According to scholars such as Bassel Salloukh, the constructivist emphasis on “identity threats” 
can best explain the “puzzling and startling trends” in the contemporary Middle East, and that 
regimes within the region must simultaneously combat both political and ideational threats.5  

Similarly, Mark Haas asserts that it is not simply power that defines the structure of an 
international system, but that identity also plays a role in the way that states define friends and 
foes: states may “eschew alliances…because they dislike and fear the ideological stance of a 
potential ally.”6  Seen in this light, both identities and ideologies play a critical role in the 
construction of a state’s calculus. Courtney Freer notes the salience of ideational factors in a 
state’s foreign policy, arguing that “foreign policy has been used to promote ideology” within the 
post-Arab Uprisings context.7 Finally, Michael Barnett argues a similar notion, focusing on the 
role of ideas, identity, and ideology in shaping the dynamics and patterns of regional politics – 
with hostility toward Israel or inter-Arab political dynamics, for instance, shaped as much by 
identity as by security or power concerns.8 

Alternately, the realist camp, exemplified here by Stephen Walt, argues that Middle 
Eastern states are fundamentally rational actors competing for power in a hostile, anarchic 
environment shaped by the constant threat of war and subversion.9 Similarly, Marc Lynch 
contends that the Middle East remains one of the “most realist parts of the world,” with no 
central authority capable of making or enforcing binding decisions, making the possibility for 
conflict ever-present.10 Seen through the lens of realism, ideology, identity, and public discourse 

3 Darwich, M. (2015). The Challenge of Bridging IR and Area Studies in Middle East International Relations 
Teaching. LSE Middle East Center Blog, http://blogs.lse.ac.uk/mec/2015/08/18/the-challenge-of-bridging-ir-and-
area-studies-in-middle-east-international-relations-teaching/.  
4 Ibid. 
5 Salloukh, B. (2017). Overlapping Contests and Middle East International Relations: The Return of the Weak Arab 
State, 50(3), 660–663. https://doi.org/10.1017/S1049096517000348.  
6 Haas, Mark. (2014). “Ideological Polarity and Balancing in Great Power Politics.” Security Studies 23 (4): pp. 715-
53. 
7 Freer, C., et al. (2018) “The Future of Political Islam in the Middle East and North Africa under the Changing 
Regional Order.” Jadaliyya - جدلیة, Arab Studies Institute, http://www.jadaliyya.com/Details/37864/The-Future-of-
Political-Islam-in-the-MENA-under-the-Changing-Regional-Order. 
8 Barnett, M. Dialogues in Arab Politics: Negotiations in Regional Order. New York: Columbia University Press, 
1998. 
9 Walt, S. The Origins of Alliances. Ithaca, NY: Cornell University Press, 1987. 
10 Lynch, M. “International Relations.” The Middle East, edited by Ellen Lust, 14th ed., CQ Press, 2017, pp. 369–
402.
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https://doi.org/10.1017/S1049096517000348
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are a mask for the underlying state interests and pursuit of power and should not be taken at 
anything close to face value.11 Realism, then, sidelines the roles played by ideational and 
identity-based factors, and instead stresses the overriding primacy of its two dominant principles: 
power and security.  

This analysis adopts the foundational components of the realist conceptual lens to explain 
dynamics within the region; it also seeks to stretch the theory to understand the increased 
salience of religious and sectarian sentiments and rhetoric in the post-Arab Uprisings context. 
First, there are numerous developments within the region that contradict the constructivist notion 
of ideational and identity-based influences, such as the rift between Saudi Arabia and Qatar, the 
U.S.-Saudi strategic relationship, the current Russia-Iran strategic relationship, the growing
GCC-Israel relationship, and numerous other examples of ideational hypocrisy (discussed more
below). These developments directly contradict both Barnett’s and Haas’s explanations above
regarding Israel and the eschewing of alliances due to fears of ideology, and represent not
“puzzling and startling trends” as Salloukh argues, but rather rational actors attempting to
advance their strategic interests and their own security. As will be demonstrated within this
analysis, identities and ideational factors instead often serve as legitimization and mobilization
tools as states seek to advance their realist strategic interest, not a doctrinal-or-identity-based
agenda. While the salience of different identities fluctuates over time, the objectives of power
and security remain constant and dominating.

Argument 

Regional Realism 

The 2011 Arab Uprisings fundamentally altered the regional balance of power, as well as 
what factors now translate into power itself. Traditional powers such as Egypt and Syria were 
consumed by internal conflicts, and power quickly shifted to the oil-rich Gulf States who sought 
to use this material power (wealth) to advance their realist interests abroad through various 
different networks. This resulted in a rather clear dichotomy following the uprisings: states were 
either the classified as the “meddler,” or the one being “meddled” with. The virtual collapse of 
the states of Syria, Libya, and Yemen resulted in intense power competition within the region, as 
regional and extra-regional powers sought the advancement of their interests. Every event was 
viewed as both an index of power and a potential threat: whether out of a desire to spread power 
or a defensive interest in preventing rivals from doing the same, almost every regime found itself 
drawn into the regional civil wars and power games in some shape or form.12 As Marc Lynch 
points out, many of these interventions and proxy efforts have failed, resulting in powers being 
trapped by the classic competitive logic of the security dilemma: they are unable to win, yet 
unable to leave for fear of the advancement of their rivals.13 

Since the inception of the uprisings, states have sought to maximize both their domestic 
security domestically and regional power, the latter of which also subsequently increases the 
former by providing them with greater resources and alliances to call upon when necessary. This 
interconnectedness was demonstrated by the large sums of money granted to Egypt following the 

11 Ibid. 
12 Lynch, Marc. “New Arab World Order.” Carnegie Endowment for International Peace, 16 Aug. 2018, 
http://www.carnegieendowment.org/2018/08/16/new-arab-world-order-pub-77056.  
13 Ibid. 
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rise of Abdel Fattah El-Sisi by Saudi Arabia and the UAE, as well as the crushing of the Bahraini 
Uprising by Saudi Arabia. In each of these instances the aiding power – in these cases, Saudi 
Arabia – assisted states abroad out of the perceived fear of both the domestic and regional threats 
that would have accompanied either the continued empowerment of the Muslim Brotherhood in 
Egypt, or the empowerment of the majority-Shia population in Bahrain. Numerous rivalries have 
been rekindled and developed due to the uprisings, such as the Saudi-Iranian rivalry for regional 
hegemony and the growing rift between Qatar and Saudi Arabia (addressed below). 

These interconnected perceived threats to power and security – coupled with the desire of 
different powers to enhance their influence abroad – has led to the construction of different 
“camps” within the region: Saudi Arabia, the UAE, Egypt, Bahrain, (the four of which can be 
termed the counterrevolutionary bloc) and Israel in one camp; Turkey, Qatar, and the Muslim 
Brotherhood in another; and Iran and its various proxy network in a third. As will be addressed 
below, these often contradictory camps represent how regional powers do not really defend any 
sole ideological position, but rather are most predominantly interested in their own power and 
security: while ideological rhetorical devices are employed constantly, they have little credibility 
and are typically employed as a façade to disguise the real underlying realist objectives.14 
Equally important are the unprecedented international roles assumed by transnational movements 
in the wake of the Arab Uprisings such as the self-proclaimed Islamic State, al-Qaeda, the 
Muslim Brotherhood, Iran’s various regional proxy networks, etc. (discussed more below).  

Before examining these camps and movements as well as their often contradictory nature, 
however, there is a need to re-conceptualize what constitutes power in the Middle East post-Arab 
uprisings. While traditional elements of power projection such as military capabilities will 
undoubtedly remain important factors, power in the post-Arab Uprisings context has largely 
operated through influence peddling and proxy warfare, particularly the manipulation of various 
regional Islamist movements.15 The massive amounts of Gulf oil and gas money played an 
instrumental role in the new proxy calculus, allowing states such as Saudi Arabia, Qatar, and the 
UAE to funnel enormous quantities of money to different regional patrons. While some have 
pointed to the prevalence of proxy manipulation – specifically differing Islamist actors – as proof 
of the role of ideology in the manufacturing of policies (discussed further below), proxies 
themselves are quite realist in nature and fit well into the overall theoretical paradigm of realism. 
Indeed, it is logical that states would seek to maximize their interests through power projection 
while utilizing as limited resources as possible. In this sense, the demonstrated ability of states to 
manipulate different identities and ideologies throughout the region is but another way to 
advance their realist strategic interests. 
Shifting back to the topic of the formation of new regional “blocs,” these constructions 
increasingly demonstrate the primacy of strategic interests over identity and ideology. If Saudi 
Arabia – which espouses a hardline interpretation of Islam called Wahhabism – truly formed 
foreign relations based on like-minded ideational factors, why, then, did it embrace the 2013 
Egyptian coup that brought the military-secularist Abdel Fattah El-Sisi to power and removed 
the Islamist-inclined Muslim Brotherhood (MB)? The answer lies in clear-cut perceived threats 
to power and security: not only does the Saudi state perceive a threat from the MB strand of 

14 Freer, C., Cavatorta, F., et al. (2018) “The Future of Political Islam in the Middle East and North Africa under the 
Changing Regional Order.” Jadaliyya - جدلیة, Arab Studies Institute, http://www.jadaliyya.com/Details/37864/The-
Future-of-Political-Islam-in-the-MENA-under-the-Changing-Regional-Order. 
15 Lynch, M. The New Arab Wars: Uprisings and Anarchy in the Middle East. Philadelphia, PA: Public Affairs, 
2016. 
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political Islam internally, but it also viewed the empowerment of the Brotherhood in Egypt as an 
increase in the power posture of neighboring Qatar, with which the Saudis have developed an 
increasingly adversarial relationship following the uprisings. At the same time as they are 
supporting the secularist government in Egypt, the Saudis are simultaneously funneling money to 
hardline salafist groups in Syria fighting against the Assad regime, further demonstrating their 
ideational hypocrisy. Similarly, if ideology indeed dictates policies, the region certainly would 
not have witnessed what can be considered an unprecedented public rapprochement between the 
state of Israel and the Saudi-led camp on the basis of shared interests against Iran.16 In other 
words, the shared perceived threat from Iran is considered by these actors as more serious than 
any sort of ideational disdain for the state of Israel.   

Extra-Regional Realism 

Extra-regional powers were quick to exploit the 2011 Arab Uprisings hoping to advance 
their own realist strategic interests. The two extra-regional powers most heavily involved in the 
pursuit of power and security following the uprisings were the United States and Russia.19 
Beginning with the former, the U.S. has a long history of embracing authoritarian governments 
within the region in order to use these states to advance its realist interests. Perhaps the most 
paradigmatic case of the United States’ sidelining of ideologies in the formation of its realist 
policies is the long-standing relationship it maintains with Saudi Arabia; there is certainly 
nothing ideologically that unites the democratic United States and Wahhabist Saudi Arabia. 
Instead, this relationship is based off of stone-cold realism, as both powers seek to use the other 
in the advancement of their respective interests, particularly when it comes to stemming the 
expansion of Iranian influence.  

When the uprisings began in 2011, the U.S. under Obama utilized a cautionary approach, 
not quite sure how events would unfold. Daniel Morey et al. notes how the U.S. was essentially a 
“spectator” during the earlier days of the Arab Uprisings under Obama, who had largely ran on a 
campaign of ending U.S. involvement in the Middle East.20 Gradually, however, elements of 
realist doctrine began to permeate: the U.S. began covertly arming Syrian rebels, intervened 
directly in Libya in 2011, and remained quiet as the Saudis crushed the uprising in neighboring 
Bahrain. The U.S. reaction to the Egyptian case in particular is worth highlighting as an 
instructive example of how realist policies dominate ideology within the region. Once the U.S. 
threw its weight behind the protestors in Egypt and Mubarak fell, Muslim Brotherhood candidate 
Muhammad Morsi was elected to the presidency. Uneasy over the ascension of an Islamist 
candidate to the presidency, the U.S. under Obama nevertheless embraced Morsi as 
democratically elected and therefore legitimate. However, Morsi’s reign was short-lived as the 

16 See for a thorough explanation: Marcus, J. “Israel and Saudi Arabia: The Relationship Emerging into the Open.” 
BBC News, BBC, 3 Apr. 2018, www.bbc.com/news/world-middle-east-43632905.  
18 Turak, Natasha. “Qatari Foreign Minister Criticizes Iran Sanctions, UAE Foreign Policy as 
'Destabilizing'.” CNBC, CNBC, 16 Dec. 2018, www.cnbc.com/2018/12/16/qatar-foreign-minister-on-gulf-blockade-
saudi-arabia-and-us-sanctions.html.  
19 Other external powers such as China and several European countries were also involved in seeking the 
advancement of their strategic interests within the region following the uprisings, but for the sake of this analysis, 
only the U.S. and Russia will be discussed. 
20 Morey, D., Thyne, C., Hayden, S., & Senters, M. (2012). Leader, Follower, or Spectator? The Role of President 
Obama in the Arab Spring Uprisings. Social Science Quarterly, 93(5), 1185–1201. 
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democratically-elected leader was overthrown by a military coup in 2013 that installed military 
man Abdel Fattah El-Sisi to the presidency. The U.S now faced an interesting predicament: the 
U.S. Foreign Assistance Act clearly “restricts assistance to the government of any country whose 
duly elected head of government is deposed by military coup or decree”.21 If ideology, here 
exemplified by U.S. law, is indeed the primary determinant in the construction of foreign 
policies, then U.S. assistance to Egypt should have ceased due their ideational clash. However, 
realism prevailed and assistance to the country was maintained and relations strengthened under 
Obama’s successor, Donald Trump (see below). 

The election of U.S. President Donald Trump witnessed the resumption of staunch and 
blatant realist policies within the region. Indeed, the United States has effectively sidelined 
democratic principles for “pragmatic” deals with autocrats throughout the region in order to 
combat terrorism, quell Iranian expansionism, and maintain its strategic posturing within the 
region.22 The U.S. under Donald Trump has “doubled down” on realist policies, exemplified by 
his first trip abroad as president to Saudi Arabia, reinforcing their strategic alliance, his strong 
stance against Iran, his strong support for Egyptian President El-Sisi, his strong support for the 
Al-Khalifa regime in Bahrain, and his strong support for Saudi Arabia in the wake of the murder 
of Saudi journalist Jamal Khashoggi at the Saudi consulate in Istanbul.23 Now deep into his first 
presidential term, Donald Trump continues to demonstrate his unwavering support for whomever 
in the region will aid in his pursuit for power and security, regardless of identity or ideology. 

In the case of Russia, the Kremlin too employed a cautionary approach in the beginning 
of the uprisings, albeit in a much more concerned manner. For Russia, the Arab Uprisings hit 
closer to home; to the Kremlin, the Arab Uprisings were viewed as a strategy by Washington to 
promote Western-style democracy in the Middle East (Moscow’s “underbelly”), and in the 
overall context of the “color revolutions” in various former Soviet countries.24 Seen in this 
context, the Arab Uprisings for Russia were not solely a regional issue within the Middle East, 
but were part of a broader trend of the U.S. increasing its strategic influence over Moscow. The 
uprising in Syria was particularly worrisome for Russia, who decided in 2015 to intervene 
directly in support of the Assad regime. Following its largely successful intervention in Syria, 
Russia has sought greater political and economic cooperation with Saudi Arabia, greater military 
cooperation with Egypt and General Haftar in Libya, and greater involvement in Yemen’s civil 
war.25 Each of these actions represent Russia’s utmost realist desire for the advancement of its 
power and security. 

The Russian case of realist policies towards the region also has a larger, more global 
dimension to it. Russia has effectively used intervening in the post-Arab Uprisings Middle East 
as an instrument within the its overall strategy towards the construction of a multi-polar global 
balance of power that the country has actively sought since the collapse of the Soviet Union. 

21 “22 U.S. Code § 8422 - Authorization of Assistance.” LII / Legal Information Institute, Legal Information 
Institute, www.law.cornell.edu/uscode/text/22/8422. 
22 Abrams, E. (2017). Realism and democracy : American foreign policy after the Arab Spring. New York, NY, 
USA: Cambridge University Press. 
23 Walt, S. “This Is America's Middle East Strategy on Steroids.” Foreign Policy, Foreign Policy, 15 Oct. 2018, 
http://www.foreignpolicy.com/2018/10/15/this-is-americas-middle-east-strategy-on-steroids/.  
24 Trenin Dmitrij Vitalʹevič. What Is Russia up to in the Middle East? Polity Press, 2018. 
25 See for a thorough explanation: Brown, N., et al. “Arab Horizons: Pathways and Pitfalls to Renewal.” Carnegie 
Endowment for International Peace, 2018, 
https://www.carnegieendowment.org/files/ArabHorizons_report_final.pdf.   
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Considering the relative decline of U.S. influence following its increased weariness with the 
region due to the war in Iraq, Russia felt that this presented them with an opportunity to inject 
itself back into the region and enhance its strategic posturing vis-à-vis Washington.26 This is part 
of Russia’s greater realist desire to reassert itself on global stage as a “great power”. Equally 
significant is Russia’s sidelining of ideology when forming its alliances; Moscow has 
demonstrated that it is “ideologically blind” and willing to work with any actor whom it views 
can best enhance its geopolitical position against the U.S.27 This once again demonstrates the 
superiority of the pursuit of power and security over the desire to advance or abide by identity-
based or ideational doctrines. 
Islam and Sectarianism as “Ideational Variables” 

Perhaps the most commonly highlighted and focused-upon ideational variables within the 
region are those of Islam and sectarianism between its two dominant sects, Sunnism and Shiism. 
The religion of Islam has often been cast as “exceptional” in the manner in which it relates to 
politics.28 This in turn has led to an overemphasized fixation on the role of Islam and 
sectarianism in the determination of various states’ foreign policies, particularly in the post-Arab 
Uprisings context.29 The premise of this analysis, however, has been that ideologies are relevant 
as long as they can advance the realist geopolitical aims of a state, and they themselves do not 
determine policy. In other words, ideological manipulation – here the manipulation of sectarian 
sentiments and rhetoric – is a form of realist power. States seek to manipulate Islamic and 
sectarian identities in the pursuit of the advancement of their own power and security, not 
ideational-or doctrine-based agendas.  

Not all agree, however. Salloukh asserts that “transnational sectarian identities have re-
emerged as a potent power resource shaping regime foreign policy and alliances choices”, and 
that the “elective affinity between co-sectarian state and non-state actors” has subsequently 
increased as actors have begun to align themselves with other co-sectarian actors.30 Assumptions 
like these, however, are highly essentialist and reductionist, ignoring various sectarian 
hypocrisies throughout the region: the alignment of Shia Iran and Hamas, the covert support that 
has been ongoing between Iran and al-Qaeda and the Taliban, the bitter hatred between co-
sectarian Saudi Arabia and the Muslim Brotherhood, the strategic rapprochement between Israel 
and the Saudi-led camp to counter Iran, etc. Similarly, if identities and ideologies do indeed 
formulate policies, why are the rich Gulf States so hesitant to admit Syrian refugees into their 
countries, who represent their co-sectarian Sunni brethren? Or how about the sidelining of long-
standing discrimination espoused by the Twelver Shia community in Iran against the Alawites in 
Syria or the Zaydi Houthis in Yemen? These examples represent how easily identities and 
ideologies can be discarded for the sake of the advance of realist objectives. An important point 
to remember is that the salience of different ideologies and identities wax and wane within any 

26 Unnikrishnan, N., Purushothaman, U., & Kumaraswamy, P. (n.d.). Russia in Middle East: Playing the Long 
Game? India Quarterly, 73(2), 251–258. doi:10.1177/0974928417700788. 
27 Dannreuther, R. (n.d.). Russia and the Middle East: A Cold War Paradigm? Europe-Asia Studies, 64(3), 543–560. 
doi:10.1080/09668136.2012.661922. 
28 Hamid, S. (2016). Islamic exceptionalism : how the struggle over Islam is reshaping the world (First edition.). 
New York, NY: St. Martin’s Press. 
29 See, for example: Abdo, Geneive. The New Sectarianism: the Arab Uprisings and the Rebirth of the Shiʼa-Sunni 
Divide. Oxford University Press, 2017. 
30 Salloukh, B. (2017). Overlapping Contests and Middle East International Relations: The Return of the Weak Arab 
State, 50(3), 660–663. https://doi.org/10.1017/S1049096517000348. 
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geographical context, and the Middle East is no different; pan-Arab nationalism, pan-Islamism, 
and sectarianism are but examples of different trends and patterns. However, the variables that 
remain constant are the pursuit of both power and security. 

Seen in this context, sectarian manipulation serves as a successful method through which 
to advance one’s strategic geopolitical interests. Indeed, the pervasiveness and successes of the 
manipulation of sectarianism for geopolitical purposes has come to represent what Robert Mason 
describes as geosectarianism.31 These geosectarian policies are not themselves influenced by the 
doctrinal components of Sunni or Shia Islam, but are rather utilized due to their lucrative nature 
in advancing an actor’s power and security. Despite the overwhelming abundance of sectarian 
sentiments throughout the region, the realist conceptual framework provides a lens through 
which to see beyond the rhetoric and assess what is truly behind the pervasiveness of the 
sectarian phenomenon: power and security. 

Conclusion 

This analysis has demonstrated that the IR theoretical framework of realism continues to 
be the most effective conceptual lens through which to analyze the Middle East in the post-2011 
Arab Uprisings context. Rather than seeking the advancement of identity-based or ideational 
doctrines, states within the region continue to prioritize power and security above all else. While 
religious and ideological rhetoric has been employed by different actors, these represent tools for 
mobilization and legitimization in pursuit of rational realist agendas. Extra-regional actors have 
also sought the pursuit of their realist agendas through the Middle Eastern region, particularly the 
United States and Russia. As demonstrated in this research, Russia has attempted to use the 
region as an avenue through which to reassert itself on the global political stage. Alternatively, 
the U.S. has attempted to stem Russian gains within the region and maintain its own influence. 
The revival of this Cold War paradigm will be critical moving forward, as states within the 
Middle East are now able to balance and play these global powers off one another in pursuit of 
their own realist agendas.  

Looking towards the future, realist theory will certainly have to contend with different 
emerging trends throughout the region, such as the continued empowerment of transnational 
movements, the ongoing presence of radical Islamist movements, and the rapidly increasing 
salience of sectarian sentiments and rhetoric. The last point about sectarianism is particularly 
thought-provoking and raises an interesting question: in the pursuit of their realist agendas, have 
the states in the Middle East promulgated sectarian sentiments and rhetoric beyond their ability 
to control them? In other words, has the promotion of confessional “top down” sectarianism by 
state actors in pursuit of their strategic interests led to sectarianism being promoted within 
communities form the “bottom-up” to the point that it now poses a threat to their own security? 
This trend is best exemplified by the emergence of the ultra-sectarian “Islamic State”, but also by 
changes in the overall communal perceptions and demonization of the “other”. An interesting 
example of this phenomenon is the emergence of hardline Sunni groups calling for the overthrow 
of the Bahraini regime because it is not “hard enough” against the country’s Shia. Developments 
such as these suggest that sectarianism may be beginning to assume a life of its own, outside of 
the control of state actors who sought to mobilize and exploit it for their own interests in the first 
place. Indeed, the virulent new forms of sectarianism ripping the region apart appear to be one of 

31 See: Mason, R. Reassessing Order and Disorder in the Middle East: Regional Imbalance or Disintegration? 
Lanham, Md: Rowan & Littlefield, 2017.  
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the most dangerous by-products of the current realist power competition between Saudi Arabia 
and Iran.32 If this is indeed the case, realist actors will have to adjust their calculus so as to not 
create a force that is beyond its control to maintain. These facets considered, realism will likely 
remain the primary conceptual lens through which to best analyze the region, as all actors seek 
the ultimate objectives of power and security. 

32 Lynch, M. The New Arab Wars: Uprisings and Anarchy in the Middle East. Philadelphia, PA: Public Affairs, 
2016. 
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Missile Defense after the Cold War:   
Uncertainty, Resolve, and Distinctions 

between Area and National Missile Defense 

*Alec Bania

Abstract: Missile defense has long been a contentious topic among nuclear strategists and 
policy makers. Presently, the topic has returned to the policy forefront, as nuclear issues 
become increasingly relevant to U.S. foreign policy. Nonetheless, there are relatively few 
rigorous theoretical frameworks analyzing the implications of missile defense for deterrence 
theory situated in a post-Cold War context. In this paper, I extend existing relevant 
theoretical perspectives within the framework of a brinkmanship-based model of deterrence 
to consider the uncertain effectiveness of such systems, connections between missile defense 
and proliferation, and distinctions between national and area defense. I conclude that 
national defenses will tend to destabilize, prove counterproductive to U.S. interests, and have 
few counterproliferation benefits, while area defenses have the potential to be stabilizing, 
serve U.S. interests in a variety of respects, and have meaningful counterproliferation 
benefits. Finally, I place this analysis in the context of current policy issues and discusses 
implications for future U.S.  policy. 

Keywords: Nuclear Weapons, Missile Defense, Game Theory, US Security Policy, Security, 
Counterproliferation, Nuclear Strategy 

Introduction 

Throughout the Cold War, the concept of a national missile defense system was a 
prominent item of discussion for policy makers and nuclear strategists. On its face, the 
prospect of an escape from the ‘delicate balance of terror’ that defined superpower relations 
of the era was attractive. With the development of a successful missile defense system, a state 
could be free from the precarity of mutual assured destruction and the nuclear whims of its 
adversary. Such a defense could restore a state’s freedom of action in international affairs, 
and, in the event of an accidental nuclear war, could blunt or eliminate the impact of an 
otherwise apocalyptic event. However, the concept encountered objections regarding the 
destabilizing nature of such a system and issues of technical infeasibility. Ultimately, there 
was no deployment of national missile defense on a wide scale during the Cold War. 

* Alec Bania is currently a senior at Brown University, pursuing concentrations in Political Science and
Economics, as well as a visiting student at the London School of Economics and Political Science.

Currently, events like the North Korean nuclear crisis and the installation of limited 
missile defenses in east Asia bring issues of missile defense back to the fore. While 
invulnerability from the major nuclear powers of the world seems beyond American technical 
capabilities for the time being, our missile defense capabilities have advanced far beyond 
those in the 1970s and 80s. However, today the primary focus of debates regarding missile 
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defense is not defending against an assured destruction capability of a rival superpower, but 
rather managing ‘rogue threats’ and intermediate nuclear powers. At present, similar 
frameworks can be applied to Russia as were applied to the Soviet Union, but these theories 
do not cover the totality of relevant modern security dynamics. In particular, the United 
States could potentially seek to deploy missile defenses as a means of enhancing its security 
against small and medium-sized nuclear states and would-be nuclear states (currently policy 
discourse in this area focuses often on the proliferation challenges posed by Iran and North 
Korea). In this paper, I seek to address these issues by extending existing relevant theoretical 
perspectives within the framework of a brinkmanship-based game-theoretic model of 
deterrence to consider additional relevant factors like uncertainty surrounding the perceived 
effectiveness of missile defense systems, the potential deployment of offensive 
countermeasures against missile defense systems, and dynamics related to the acquisition of 
ICBM-capability by incipient nuclear states.  

Within this frame of analysis, I assume states are rational unitary actors, and model 
nuclear confrontation as a “competition in risk taking.”1 Formally, this is represented through 
a sealed-bid, all-pay second price risk auction, where each state bids the maximum risk of 
war it is willing to run, and subsequently either war occurs with the probability of the second 
highest bid, or otherwise the higher bidding state wins, and earns a payout equal to the stakes 
of the confrontation. I focus in particular on effects and links to proliferation decision making 
and counterproliferation efforts, as well as the distinction between area missile defense 
systems designed to protect a limited area against short to intermediate range missiles and 
national defense systems designed to protect a large geographic area against intercontinental 
ballistic missiles (ICBMs). I conclude that national defenses will tend to destabilize nuclear 
deterrent relationships, prove counterproductive to U.S. interests, and are unlikely to 
meaningfully discourage nuclear proliferation, while area defenses have the potential to 
stabilize deterrence, serve U.S. interests in a variety of respects, and have meaningful 
counterproliferation benefits.  

Further, this outcome is a direct result of the interaction between the differing 
strategic characteristics inherent to each type of missile defense and the strategic incentives 
faced by proliferating U.S. adversaries. Placing this analysis in the context of current policy 
issues has significant implications for future U.S. policy. It suggests that missile defenses 
may affect the two key proliferation challenges currently facing U.S. policymakers (Iran and 
North Korea) very differently. Specifically, while missile defenses are unlikely to serve U.S. 
interests in the case of North Korea, the judicious deployment of area defenses may further 
U.S. efforts to deny Iran a nuclear weapons program and an ICBM capability.  

Analyzing Nuclear Confrontation 

The bilateral nuclear relationships of the United States can be broadly classified into 
five categories. First, there is the case of Russia (a category unto itself), wherein both powers 
posses survivable annihilatory capacities. The deterrence characteristics of such bilateral 
superpower nuclear relationships have been discussed at length. Further, for the near-term 
future, it is unequivocally beyond both the current technical and economic capacities of the 
United States to develop and deploy a missile defense system capable of denying a 
survivable, annihilatory nuclear capacity to Russia. Additionally, given the mechanics of hit-
to-kill defense systems, even extremely effective systems could potentially be deployed 

1 Thomas C Schelling, Arms and Influence (New Haven: Yale University Press, 1966). 
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without threatening the integrity of the Russian assured destruction capability.2 Thus, the 
discussion of the US-Russia nuclear relationship is beyond the scope of an analysis of the 
near-term implications of missile defense.3,4  

Second, there are the cases of the United Kingdom, France, and Israel. Each of these 
states possess a large, but not annihilatory nuclear capacity, and are friendly with the United 
States, undertaking extensive security cooperation. Thus, given that it is doubtful that U.S. 
nuclear planners spend much time worrying about the threat posed by, say, the French 
nuclear arsenal, it is unlikely that any U.S. missile defense system will be targeted at these 
states, and so I will exclude them from my analysis.  

Third and fourth, there are states that either have developed, or may in the future, seek 
to develop, nuclear weapons because of a clear conflict of security interests between 
themselves and the United States. North Korea is an example of the first category, while Iran 
is one of the second. It is on these states, which we might call ‘rogue states,’ that I will focus 
my analysis.5  

Fifth, there is the case of China, which is a category unto itself. It possesses a 
significant nuclear arsenal (but not an annihilatory one), on par with those of states like 
Britain and France, but it can also be considered a semi-adversarial power. It is thus a special 
case, and, while it is not the focus of this paper, I will briefly address it towards the end of the 
paper in my discussion of policy implications.  

Note that I have excluded India and Pakistan. While both states obviously possess 
arsenals that are highly significant in their own right (for a wide variety of reasons), their 
nuclear strategies and decision-making, cannot, for the most part, be related to each country’s 
security relationship with the United States. Thus, they fall outside the scope of an analysis of 
U.S. missile defense.  

Moving now to the primary subject of analysis, why might a so-called ‘rogue state’ 
desire a nuclear arsenal because of security tensions with the United States? Answering this 
question first requires developing a framework for analyzing nuclear confrontation.  

Existential Nuclear Confrontation 

First, a rogue state may, if it credibly fears U.S. intervention aimed at regime change, 
seek a nuclear arsenal to deter such regime change. An illustrative example of this dynamic is 
the nuclearization of North Korea. 

However, as Betts points out, in a confrontation between the United States and a 
rogue nuclear state, the rogue state will always prevail if the stakes of submission are regime 

2 To elaborate, even if a national level hit to kill system with a near 100% success rate were to be 
developed, by limiting the number of interceptors deployed to, say, on the order of hundreds rather 
than thousands, the United States could bring such a system online without threatening to deny an 
assured destruction capability, and thus leave unchanged the material facts of the strategic nuclear 
balance between the United States and Russia. 
3 For a robust and skeptical discussion of the potential implications of sophisticated missile defense 
for the U.S.-Russia relationship, see Charles L. Glaser, “Why Even Good Defenses May Be Bad,” 
International Security 9, no. 2 (1984): 92–123, https://doi.org/10.2307/2538669. 
4 For a representation of Cold War era missile defense proponents, see Colin S. Gray, “Nuclear 
Strategy: The Case for a Theory of Victory,” International Security 4, no. 1 (1979): 54–87, 
https://doi.org/10.2307/2626784. 
5 ‘Rogue’ is not mean pejoratively, but rather, employed for ease of discussion, in accordance with the 
typical vernacular of related policy discussions.  
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change. 6 In short, because the regime of a rogue state should be indifferent between ceasing 
to exist in a retaliatory (and annihilatory) nuclear strike and ceasing to exist as a result of a 
conventional regime change operation, such a state can credibly threaten a nuclear strike in 
response to invasion. meaning that unless the costs of submission for the United States 
exceed the costs of one or more nuclear strikes on the U.S. homeland (which they almost 
assuredly do not, as U.S. interests at stake in showdowns with small and distant adversaries 
can rarely be termed ‘vital’), the United States will back down rather than press a threat of 
regime change in such a situation.   

Limited Nuclear Confrontation 

However, both countries which fear U.S. regime change (like North Korea) and 
countries which are adversaries of the United States, but reasonably secure against wholesale 
regime change (like Iran),7 may also engage in confrontation over more limited stakes.  
Drawing on brinkmanship theories of nuclear deterrence, Robert Powell’s game-theoretic 
model is an instructive framework of nuclear confrontation.8,9 The fundamentals of the model 
are simple. The United States and an adversary are modeled as rational, unitary actors who 
are contesting some disputed issue, and are seeking to maximize their utility from that 
disputed issue relative to the potential cost of nuclear war. First, the United States decides 
whether to intervene or back down against a rogue state. If the United States backs down, 
they pay a specified cost, while the rogue earns a specified payout. If the United States 
intervenes, then the rogue state must choose to submit, and pay a specified cost (earning the 
United States a payout), or continue the confrontation. If both states choose confrontation, 
then each pushes the confrontation as the risk of nuclear war increases, until the maximum 
level of acceptable risk for one state or the other is reached. Formally, they proceed as in a 
sealed-bid, second-price all-pay auction. Each state, once both are committed to 
confrontation, simultaneously specifies the maximum risk of nuclear war (the ‘risk-bid’) they 
are willing to bear in the contest over the disputed interest. At this point, either this nuclear 
war occurs probabilistically (the probability of nuclear exchange is the value of the losing 
risk-bid), leaving both states to suffer the costs of conflict, or the state which has made the 
lower risk-bid submits, and the other prevails. Each state calculates its confrontation decision 
and bid based upon the payoffs it faces and the perceived resolution of its opponent, which is 
uncertain. The resolve of each state is the key parameter for determining the game’s outcome 
and is defined as the greatest risk for which the value of prevailing in the confrontation 
exceeds the risk-weighted cost of conflict for each state. Resolve is thus the theoretical upper-

6 Richard K. Betts, “Universal Deterrence or Conceptual Collapse? Liberal Pessimism and Utopian  
Realism,” in The Coming Crisis: Nuclear Proliferation, U.S. Interests, and World Order (Cambridge, 
MA; London: Mit Press, 2000). 
7 Michael Connell, “Iran’s Military Doctrine | The Iran Primer” (United States Institute of Peace), 
http://iranprimer.usip.org/resource/irans-military-doctrine. 
8 Robert Powell, “Nuclear Deterrence Theory, Nuclear Proliferation, and National Missile Defense,” 
International Security 27, no. 4 (2003): 86–118. 
9 While Powell represents well common brinkmanship-based approaches, alternate frameworks exist. 
For an analysis eschewing nuclear threats executed by nature and grounded in ‘perfect deterrence 
theory,’ see Stephen L. Quackenbush, “National Missile Defense and Deterrence,” Political Research 
Quarterly 59, no. 4 (December 2006): 533–41, https://doi.org/10.1177/106591290605900403. and 
Frank C. Zagare, “Reconciling Rationality with Deterrence: A Re-Examination of the Logical 
Foundations of Deterrence Theory,” Journal of Theoretical Politics 16, no. 2 (April 2004): 107–41, 
https://doi.org/10.1177/0951629804041117. 
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bound for the risk each state will run, and is a decreasing function of the cost of conflict and 
an increasing one of the value of the interests at stake. 

We have several key takeaways from Powell’s analysis. Most notably, Powell finds 
that the key determinant of nuclear crisis outcomes is the balance of resolve (both real and 
perceived). In a confrontation, the more resolute state will generally prevail (if such 
confrontation does not spiral out of control), because they will, by definition, bid a higher 
risk. However, when the perceived balance of resolve is clear, there will be no standoff: the 
less resolute state, knowing it will be outbid, will simply back down from confrontation 
rather than run any risk at all. Thus, for a nuclear crisis to occur, and a risk of an exchange to 
be run, each side must perceive the balance of resolve to be favorable enough that they may 
have enough of a chance of prevailing in a crisis to justify bidding up the risk of nuclear war. 

Thus, the probability of confrontation will tend to increase as the resolution of a given 
state increases. The reasons for this dynamic are two-fold. First, confrontation will become 
more likely, because a state will judge its likelihood of success in confrontation to be greater, 
and it also will see the stakes of victory and defeat as higher. Second, once confrontation has 
occurred, crisis stability (the likelihood the a confrontation ends in nuclear war as opposed to 
submission, measured by the magnitude of the winning risk bid) will decrease, as said state 
pushes its interests harder in a crisis, due to both its assessment of the likelihood of prevailing 
and of the stakes.  

Additionally, if the uncertainty surrounding a given state’s resolution increases, 
confrontation is more likely, as states become more likely to misjudge the balance of resolve. 
Further, if confrontation occurs, the probability that a state badly underestimates the resolve 
of its opponent and as a result bids an excessive level of risk also increases.  

Limited Nuclear Confrontation and National Missile Defense 

What does this framework tell us if we extend the analysis to include the potential 
U.S. deployment of national missile defense? In the case of ‘existential’ nuclear 
confrontations considered earlier, where a rogue state faces regime change when confronting 
the United States, missile defense (unless it is virtually impervious) is unlikely to affect the 
balance of resolve, as the rogue state will have virtually unlimited resolve if submitting 
means the end of its regime. The United States is thus unlikely to match this resolve unless 
the risk of nuclear strikes on the American homeland is virtually nil (meaning a virtually one 
hundred percent effective missile defense). However, limited stakes confrontations, where the 
balance of resolve may be in doubt, are another story altogether. 

Powell extends his model to consider such a scenario by adding a fractional parameter 
to represent the percentage of damage in a nuclear exchange prevented by a national missile 
defense. Briefly, if X is a state’s cost to a nuclear exchange absent deployment of defenses, 
and d is the fraction of damage prevented by national missile defense, the deployment of 
defenses lowers the cost to the deploying state of a nuclear exchange from X to X*(1-d).  
Thus, as this parameter d increases, it can be thought to represent an increasingly efficacious 
national missile defense system. Powell concludes that missile defenses, so modeled, will 
tend to increase the effective resolve of the deploying state by reducing the potential costs of 
nuclear war, and thus increasing the willingness of states to run the risk of nuclear exchange. 
The result of U.S. deployment of national missile defense is thus an increase in the following 
probabilities: in the probability that the United States declines to back down against a rogue 
state, the probability that the United States finds itself in a nuclear crisis, the probability the 
United States prevails in such a confrontation, and in the probability that such a confrontation 
results in a nuclear exchange (as the United States, emboldened by increased resolve, bids up 
to higher levels of nuclear risk in a crisis). Further, these destabilizing effects generally tend 



TOWSON UNIVERSITY JOURNAL OF INTERNATIONAL AFFAIRS VOL LII, NO. 2 

51 

to increase as missile defense becomes more effective, and do not decline until the point at 
which missile defense becomes virtually impervious (at which point, this impenetrability has 
a clarifying effect on the balance of resolve).  

However, Powell, if anything, underestimates the destabilizing effects of national 
missile defense. Notably, he fails to consider the uncertainty surrounding the effectiveness of 
missile defenses themselves, and instead models them as reducing the cost of nuclear war by 
some fixed proportion. In reality, missile defenses are likely to introduce two major sources 
of uncertainty to an already uncertain balance of resolve. First, the precise effectiveness of 
missile defenses is likely to be unknown, even to the deploying state.10 In a nuclear crisis, 
national missile defense systems targeting enemy ICBMs are (given that a nuclear ICBM has 
never been deployed in hostility) not likely to have been deployed outside of controlled test 
scenarios. Even an extensively tested missile defense system will face substantial uncertainty 
regarding its effectiveness by virtue of the fact that it has not faced a ‘real world’ threat.11 
Further, uncertainty surrounding the effectiveness of an ICBM system is likely to be even 
greater for the state not deploying the system, as it will lack access to reams of technical 
information available to the deploying state. Second, even if the precise effectiveness of a 
missile defense system were known, its actual effects versus any enemy nuclear strike would 
necessarily be probabilistic. A missile defense system, unless it is virtually impenetrable, will 
have a specific probability of intercepting an incoming missile, but even if this probability is 
precisely known, it still translates to a great deal of variance in the potential outcome of a 
nuclear strike.12   

This uncertainty will affect the balance of resolve and crisis outcomes in multiple 
ways. First, the deploying state’s resolve will be affected, with the direction of the effect 
dependent on the risk tolerance13 with respect to nuclear strikes exhibited by the deploying 
state. If the deploying state is risk neutral, uncertainty will not affect its resolve. If it is risk 
seeking, it will exhibit increasing resolve at any given level of effectiveness as the 
uncertainty surrounding effectiveness increases. If it is risk averse, it will exhibit decreasing 
resolve at any given level of effectiveness as the uncertainty surrounding effectiveness 
increases (intuitively, we might expect that states tend to be risk averse in this respect). Thus, 
if the deploying state is quite risk averse, Powell’s assessment that missile defense will 
increase resolve may prove incorrect, depending on the level of perceived uncertainty. 
Further, if an adversary is significantly more risk tolerant than the deploying state, missile 
defense may actually shift the balance of resolve away from the deploying state. 

10 George N. Lewis, “Ballistic Missile Defense Effectiveness,” in AIP Conference Proceedings 
(Judith Reppy Institute for Peace and Conflict Studies, Ithaca, NY: Cornell University, 2017), 
https://doi.org/10.1063/1.5009222. 
11 David Willman, “Was That Shootdown of a Mock Enemy Warhead in May ‘Realistic’? Not 
Exactly,” The Los Angeles Times, July 7, 2017, http://www.latimes.com/nation/la-na-missile-defense-
test-realism-20170706-story.html. 
12 To illustrate this point, say the United States deploys a missile defense system with 85% success 
rate in intercepting an incoming ICBM, and such a system faces the launch of 5 enemy ICBMs. While 
the expected number of strikes would be .75, there is a 44% percent chance of 0 successful strikes, 
and 17% chance of multiple strikes. Quite the variance!  
13 Note that risk tolerance, in this sense (and the sense in which it will be employed throughout this 
paper), is not the same of the level of resolve (which is the maximum risk a state is willing to bid in a 
confrontation). Rather, it is the relationship of uncertainty to resolve. If states are risk averse in this 
sense, they, for a given level of expected cost associated with nuclear war, will bid a lower level of 
maximum risk (and be less resolute) if the bands of uncertainty surrounding that expected value 
increase. Essentially, it implies that states will be less willing to risk an uncertain outcome than a 
certain one, even if the expected cost, is, on average, the same. 
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These risk-dependent resolve effects do not make the deploying state more likely to 
misjudge the balance of resolve, as the deploying state is aware of its own level of risk 
tolerance. Nonetheless, they decrease crisis stability by creating an additional source of 
uncertainty for the deploying state’s opponent as it attempts to judge the balance of resolve. 
In addition to uncertainty-filled judgements about the opposing perception of the stakes of a 
crisis, uncertain judgements must also be made about the opposing tolerance for uncertainty. 
This makes overall judgements about resolve more uncertain than they would be otherwise, 
and so increases the probability of confrontation, while decreasing crisis stability, as outlined 
previously. 

Additionally, the uncertainty surrounding the true effectiveness of missile defense 
makes confrontation more likely (and decreases crisis stability) through two mechanisms. 
First, such uncertainty presents another potential mechanism for misjudgment of the balance 
of resolve by the non-deploying state. Second, such uncertainty makes it more likely that the 
deploying state runs an excessive risk of nuclear war on the basis of an overconfident 
assessment of its own defenses.  

Finally, even setting aside the uncertainty surrounding effectiveness of missile 
defense systems themselves, opposing states facing a missile defense-equipped adversary are 
likely to seek countermeasures with which to equip their ICBMs in an attempt to defeat said 
defenses.14 This introduces additional uncertainty into evaluations of the cost of nuclear war, 
with effects as outlined above. Even if such countermeasures are not actually deployed, the 
mere prospect of them decreases crisis stability by making the effectiveness of missile 
defenses uncertain from one time period to the next. Even supposing states make accurate 
judgements about missile defense and countermeasure effectiveness in the present, they must 
also make accurate judgments about missile defense and countermeasure effectiveness in the 
future. This creates the risk that either state may perceive that, in the future, technical 
developments may tilt the balance of resolve against them, and thus push its interests more 
forcefully in present day confrontation than would otherwise be the case. Because such 
assessments of future technical prospects are likely to be highly uncertain, it is plausible that 
both states will simultaneously assess that future technical assessments will disadvantage 
them, greatly increasing strategic volatility.  

National Missile Defense and Proliferation Decisions 

Given this analytic framework, how might the deployment of U.S. national missile 
defense affect the decision of rogue states to proliferate? While Powell’s analysis surmises 
that the United States will be more resolute as a resolute of national missile defense, and so 
win better outcomes in nuclear confrontation (at the cost of greater strategic instability), he 
also demonstrates that, unless missile defenses are very effective, these effects will be quite 
small. We have considered additional factors, focusing on increased uncertainty, beyond 
Powell’s analysis, but while these mechanisms unambiguously increase crisis instability, they 
generally do not serve to further increase U.S. resolve, and may in fact decrease it, depending 
on U.S. tolerance for uncertainty. Thus, the state motivated to proliferate by the prospect of 
regime change probably will not forgo the bomb because of missile defense, given that, 
unless that defense is virtually invulnerable, it is unlikely to increase U.S. resolve sufficiently 
to contend with a nearly infinitely resolved adversary. Defenses are, therefore, unlikely to 

14 Andrew M. Sessler et al., Countermeasures: A Technical Evaluation of the Operational 
Effectiveness of the Planned US National Missile Defense System (Cambridge, MA; MIT Security 
Studies Program: Union of Concerned Scientists, 2000). 
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meaningfully worsen the prospects of the regime threatened with overthrow in a nuclear 
confrontation, leaving the basic proliferation calculus unchanged.  

However, the state motivated to pursue the bomb by more limited security concerns 
will see its proliferation calculus affected by the deployment of national missile defenses. 
Debs and Monteiro argue that proliferation decisions are driven by a state weighing the 
security benefits of nuclearization against the economic costs of nuclearization and the 
potential costs of preventive wars launched by counter proliferating states.15 Missile defense 
is likely to increase the costs of proliferating somewhat. First, the economic costs of 
developing an arsenal will likely increase somewhat, as incipient nuclear states seeking to 
overcome defenses build larger arsenals than they would have otherwise, and invest in 
countermeasure capabilities for weapons delivery systems. Second, states which have 
pursued the bomb in secret, only to be discovered near acquisition of a nuclear capability, 
may ordinarily deter some preventative intervention due to uncertainty surrounding their 
exact capabilities. Essentially, intervening adversaries may think the nascent nuclear program 
to be more advanced than it actually is, and so be deterred from attacking. Miller and Narang 
argue persuasively that this dynamic prevented U.S. intervention against North Korea in the 
late stages of their weapons program.16 Missile defense ought to make a counter-proliferating 
U.S. more likely to intervene in such scenarios than would otherwise be the case. 
Nonetheless, given that this effect is contingent on these specific circumstances, and is likely 
to be quite small unless missile defenses are very effective, the significance of this 
mechanism can be considered minor. 

On the other hand, missile defenses are likely to have an ambiguous effect on the 
security benefits of nuclearization. While the tendency towards an increased level of U.S. 
resolve (by virtue of lower expected costs to nuclear war) will worsen the prospects for a 
proliferating state in nuclear confrontation and thus decrease the security benefit of 
proliferation, this effect may be dominated by the effects of decreased crisis stability 
precipitated by the uncertainty entailed by missile defenses. If the U.S. has a greater risk 
aversion (that is aversion to uncertainty; see note 13) than the proliferating state (a plausible 
state of affairs, given that the cost of nuclear war is likely to be much higher relative to the 
value of the interests at stake in a confrontation for the U.S. than for its proliferating 
adversary), then these uncertainties will lower U.S. resolve to a greater degree than the 
resolve of the proliferator. This would then tend to increase the security benefits of 
proliferation. 

In this analysis, therefore, the deployment of national missile defenses will not impact 
the proliferation decisions of states fearing U.S.-led regime change and are unlikely to 
dissuade other adversarial would-be proliferators (and may actually encourage them), unless 
defenses are very effective and there exists a high level of certainty regarding that 
effectiveness. 

Distinguishing between Categories of Missile Defense Systems 

Our analysis thus far has neglected to consider key dynamics. Specifically, nuclear 
confrontations do not necessarily entail a faceoff between the United States and an ICBM 
capable state, and missile defense is not necessarily of the national variety.  

15 Nuno P. Monteiro and Alexandre Debs, “The Strategic Logic of Nuclear Proliferation,” 
International Security 39, no. 2 (October 1, 2014): 7–51, https://doi.org/10.1162/ISEC_a_00177. 
16 Nicholas L. Miller and Vipin Narang, “North Korea Defied the Theoretical Odds: What Can We 
Learn from Its Successful Nuclearization?,” Texas National Security Review 1, no. 2 (February 13, 
2018): 59–79, https://doi.org/10.15781/T2M32NT02. 
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The US currently operates four major missile defense systems.17 All operate on the 
‘hit-to-kill’ principle (‘hitting a bullet with a bullet’). First, the Ground-based Midcourse 
Defense system (GMD) consists of 44 interceptors based in Alaska and California, as well as 
a range of radar and detection capabilities.18 It is the only system that can offer truly national 
defense against an inbound ICBM attack and is designed to intercept an inbound ICBM in 
space. It has a success rate of 56% (under ideal test conditions) and its ability to overcome 
countermeasures is limited, meaning its prospects are limited to defeating a small, 
unsophisticated ICBM attack.  

Second, the US Army operates the Terminal High-Altitude Area Defense (THAAD) 
system, which intercepts inbound short and medium range ballistic missiles in the upper 
atmosphere during their re-entry phase (‘terminal phase intercept’). It currently consists of 6 
batteries, each with 48-72 interceptors (deployed mostly in east Asia), and is more accurate 
than GMD, but limited to protection of a much smaller area.19 THAAD systems are truck 
mounted, and thus are highly mobile and easily redeployable. 

Third, the U.S. Navy operates the Aegis Ballistic Missile Defense system (BMD).20 
This is a ship-borne system, designed to defeat short, medium, and intermediate range 
ballistic missiles (similar to THAAD). Unlike THAAD, however, it is a ‘midcourse phase 
intercept’ system, rather than a terminal phase system, so it instead targets enemy missiles 
prior to re-entry. There are currently 33 BMD capable U.S. ships, as well as 4 BMD capable 
Japanese ships, with land versions of the BMD batteries also operating in Romania and 
Poland. 

Finally, the U.S. army operates the PATRIOT Advanced Capability-3 (PAC-3), a 
variant of the widely deployed Patriot missile system geared toward defending against short-
range ballistic missiles.21 However, the limited range of the PAC-3 system means that it is 
restricted to providing localized defense against tactical weapons, and is not well-suited to 
intercepts of larger and faster strategic nuclear weapons. 

In considering the track record of each of these systems, there is a clear distinction 
between the efficacy of national defenses (the GMD), and area defenses (Aegis BMD and 
THAAD). GMD systems have a dubious test record, even under the controlled conditions 
entailed, succeeding on 10 of 18 intercepts over the lifetime of the system. In contrast, the 
Aegis BMD has a 37 for 46 record, while the THAAD system is a perfect 15 for 15.22 

Area Missile Defense and ICBM Capability 

17 “U.S. Missile Defense Programs at a Glance | Arms Control Association,” May 2018, 
https://www.armscontrol.org/factsheets/usmissiledefense#pac3. 
18 “There Is No Guaranteed Defence against Ballistic Missiles—Yet,” The Economist, January 11, 
2018, https://www.economist.com/news/united-states/21734465-someone-ought-explain-commander-
chief-there-no-guaranteed-defence. 
19 “Terminal High Altitude Area Defense (THAAD),” Missile Threat | CSIS, accessed April 25, 2018, 
https://missilethreat.csis.org/system/thaad/. 
20 “Aegis Ballistic Missile Defense,” Missile Defense Agency, n.d., 
https://www.mda.mil/system/aegis_bmd.html. 
21 “PATRIOT Advanced Capability-3 (PAC-3),” Missile Defense Agency, n.d., 
https://www.mda.mil/system/pac_3.html. 
22 “Fact Sheet: Ballistic Missile Defense Intercept Flight Test Record” (Missile Defense Agency, 
March 2018). 
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Now, consider the diversity of proliferation strategies outlined by Narang.23 
His crucial insight is the realization that proliferation is not merely a binary decision. Rather, 
states select from a variety of nuclearization strategies depending on their security 
environments, ranging from different levels of hedging or nuclear latency, to hiding strategies 
for states which would otherwise be vulnerable to counter-proliferating interventions, to more 
visible sprinting strategies. We can extend this logic to also realize that nuclear capabilities 
are far from binary as well. While thus far, we have assumed that a nuclear-armed U.S. 
adversary is ICBM capable, and thus can hold countervalue targets at risk on the American 
homeland, it is easy to imagine that a newly nuclear state having regionally-capable weapons 
systems despite not yet developing ICBM capabilities (by way of example, look no farther 
than the last decade of the North Korean nuclear program).24 While there are a variety of 
possible causes for this state of affairs (given that ICBM technology and nuclear weapons 
capability are two very distinct technical challenges), it is perhaps most likely among states 
that have pursued a hiding strategy of nuclearization, as outlined by Narang. This is because 
the repeated missile tests needed to obtain an ICBM capability cannot be effectively hidden 
from U.S. detection capabilities and would thus risk the secrecy of a weapons program, 
whereas countries could theoretically advance much closer to a functioning bomb in 
clandestine fashion. Thus, the hiding state is likely to achieve ICBM capability subsequent to 
nuclearization, whereas the sprinting state, if it seeks to hold the American mainland at risk, 
has no reason to refrain from developing missile technology concurrently with its 
weaponization work. 

Therefore, a U.S. adversary which has nuclearized via a hiding strategy will thus face 
an intermediate period where it can hold regional targets at risk, but cannot threaten the 
American mainland. Returning to our earlier framework for analysis, we can surmise that 
nuclear confrontations under these conditions will differ in several important facets from the 
confrontations with an ICBM-capable state, which we have considered up to this point.  

First, let us assume that within the set of regional targets held at risk are what we may 
term ‘secondary’ countervalue targets, in contrast to the ‘vital’ countervalue targets 
represented by American cities. These secondary targets might include U.S. allies, overseas 
military bases, economically important energy supplies, and more. The result of this 
distinction will be significantly lower costs to the United States from nuclear war. As a result, 
we should expect U.S. resolve to be correspondingly higher. We should also expect U.S. 
resolve to be higher as a result of the prospect of a future adversarial ICBM capability, both 
because successful intervention carries the potential to deny the development of such a 
capability, and because the balance of resolve in future confrontations will be much worse for 
the U.S. if such a capability is developed. Nonetheless, the potential destruction from nuclear 
war is significant, and so U.S. resolve is still unlikely to eclipse the near total resolve of the 
state facing regime change. Therefore, the results of such a scenario will be largely 
unchanged from our assessment of the ICBM-capable variation.  

However, in the case of confrontation over limited stakes, this increased U.S. resolve 
is likely to lead to a significantly higher risk of confrontation and nuclear exchange, as well 
as better U.S. outcomes in nuclear crises as the U.S. pushes its interests more boldly. 
However, because of the natural tendency for such crises to feature more vital stakes for the 
rogue state than for the U.S., unless U.S. regard for the risk of nuclear strikes on secondary 
countervalue targets is very low, the increase in U.S. resolve is unlikely to be so great as to be 

23 Vipin Narang, “Strategies of Nuclear Proliferation: How States Pursue the Bomb,” International 
Security 41, no. 3 (January 1, 2017): 110–50, https://doi.org/10.1162/ISEC_a_00268. 
24 “North Korea Missile Tests - a Timeline,” CBS News, September 7, 2017, 
https://www.cbsnews.com/news/north-korea-missile-tests-a-timeline/. 
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clarifying to the overall balance of resolve and will rather tend to blur said balance. Thus, the 
transition between weaponization and ICBM capability is likely to be a period of heightened 
nuclear instability.  

Confrontation with a regionally capable nuclear power also has significant effects on 
the dynamics of missile defense. Whereas national missile defenses, exemplified by 
midcourse intercept systems like the GMD, can defend a large geographic area such as the 
entire U.S. homeland, area missile defenses, such as terminal phase systems like THAAD, are 
limited to much smaller zones. Additionally, national defense can protect against ICBMs, but 
not short to medium range missiles, while the reverse is true of area defense. The final key 
distinction between the two types is the much greater technical effectiveness of current 
existing area systems than currently existing national systems.  

With those differences in mind, we should expect the deployment of area missile 
defense against regional nuclear adversaries to affect deterrence differently than the 
deployment of national defenses against ICBM-capable adversaries. First, because United 
States will be starting from a much higher baseline level of resolve, we should expect the 
level of effectiveness required to clarify rather than blur the balance of resolve to be 
correspondingly lower for area missile defenses. Because of the present state of missile 
defense technology, achieving any given level of effectiveness is significantly more feasible 
for area defenses rather than national defenses, and so achieving the lower critical 
effectiveness required to clarify the balance of resolve in this scenario is exponentially more 
plausible than in the case of national missile defenses.  

Second, if this clarifying level of resolve is achieved, it should dominate the effects of 
the uncertainty introduced by missile defenses, especially given that the U.S. is likely to be 
more risk tolerant with respect to the prospect of nuclear strikes on secondary countervalue 
targets than with respect to the vital countervalue targets held at risk by an ICBM capability. 
Third, uncertainty regarding the effectiveness of area systems is likely to be significantly 
smaller, because of the more advanced state of the technology, and because the mechanics of 
such systems bear a greater relation to missile defenses employed against non-nuclear missile 
which have seen significant real-world testing. Additionally, new nuclear states which have 
not yet developed ICBM capabilities are also unlikely to have achieved significant progress 
in the realm of missile defense countermeasures. 

Thus, while national missile defense will, especially given its current level of 
technical sophistication, tend to take scenarios tending toward instability and destabilize 
them, area missile defense can plausibly increase the stability of scenarios otherwise tending 
toward instability by clarifying the balance of resolve in favor of the United States. 

Area Missile Defense and Proliferation 

Given this analysis, how might the deployment of area missile defense affect 
proliferation decisions? Again, unless defenses are virtually invulnerable, the state threatened 
with regime change will remain significantly more resolute than the United States: this much 
is unchanged from previous scenarios. Thus, area missile defense is unlikely to affect 
nuclearization decision making in the state confronted with existential stakes. Turning now to 
consider states motivated by limited stakes confrontations, we find a distinction between 
states that have pursued hiding strategies of nuclearization and states that have sprinted to the 
bomb. While the state sprinting for the bomb may, if it acquires a nuclear weapon before an 
ICBM capability and the United States deploys area defenses, face greater U.S. freedom of 
action in a confrontation, this fact is inconsequential, because a state sprinting for the bomb 
has already judged such a strategy viable in the face of an extended period wherein it is 
exposed to U.S. freedom of action unfettered by any nuclear risk. In any event, a sprinting 
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state is more likely to develop an ICBM capability if it so chooses, as missile testing does not 
pose a risk of publicizing an already public weapons program.  

Meanwhile, the hiding state, which must develop an ICBM capability subsequent to 
nuclearization, is likely to be affected by area defenses, as it has chosen hiding precisely 
because it is vulnerable to intervention. Thus, area defenses, if they are sufficiently effective 
as to clarify the balance of resolve in favor of the United States, introduce the hiding state to 
the unwelcome prospect of a period of acute vulnerability at the hands of a resolute 
adversary. Area defense, then, significantly increases costs associated with pursuing nuclear 
weapons, by amplifying the vulnerability to intervention of states who have chosen a hiding 
strategy precisely to try to mitigate such vulnerabilities. It does so by exploiting the lack of 
ICBM capability necessarily occasioned by said hiding routes to the bomb. Area defenses, if 
deployed in such a manner as to deny the ability to hold U.S. interests at risk with regional 
nuclear weapons systems, are thus likely to limit the propensity of the particular subclass of 
hiding states to purse proliferation, especially given that hiding states are already likely to be 
those for whom the cost-benefit decision to pursue nuclear weapons is close to the margin (or 
else they would pursue sprinting).   

Policy Implications and Conclusions 

The preceding theoretical analysis has several implications for U.S. security policy. I 
consider in turn implications for major nuclear security issues facing the U.S. at present, 
addressing North Korea, Iran, and finally China. 

North Korea 

Regarding North Korea, it seems clear that increased emphasis on missile defense will 
prove ineffective at best and counter productive at worst. Because North Korea has already 
achieved an ICBM capability, continued or increased deployment of THAAD systems in 
Japan and South Korea, aimed at shielding secondary countervalue targets from short and 
medium range missiles, are unlikely to meaningfully shift the balance of resolve.25 Now that 
North Korea can credibly hold vital countervalue targets (cities on the American mainland) at 
risk, the balance of resolve in a showdown between the United States and North Korea will 
be primarily determined by the threat to the U.S. homeland, not threats to northeast Asia. 
Further, the continued deployment of such THAAD batteries has the potential to destabilize 
U.S. relations with China, as the radar systems can potentially be repurposed in the service of 
national-levels defenses like the GMD (this dynamic will be addressed in greater detail 
further on).26  

Further, because North Korea acutely fears American regime change, it is likely to be 
significantly more resolved in any nuclear confrontation, a fact that will be crystal clear to 
any sober-minded American appraiser of the situation.27 Thus, national missile defenses, 
even if they were to become significantly more effective than those in place today, are 
unlikely to meaningfully improve U.S. prospects in such a nuclear confrontation. 

25 “Terminal High Altitude Area Defense (THAAD),” Missile Threat | CSIS. 
26 JJ Suh, “Missile Defense and the Security Dilemma: THAAD, Japan’s ‘Proactive Peace,’ and the 
Arms Race in Northeast Asia,” The Asia-Pacific Journal: Japan Focus 15, no. 9 (April 27, 2015): 9. 
27 Philip Bobbitt, “How Kim Has Misunderstood U.S. Disincentives to Press for Regime Change in 
North Korea,” Lawfare, December 19, 2017, https://www.lawfareblog.com/how-kim-has-
misunderstood-us-disincentives-press-regime-change-north-korea. 
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Additionally, the current GMD posture carries with it significant downsides, even beyond the 
economic cost of such a system (itself quite substantial).28 In particular, the GMD creates 
antagonism in the U.S-China relationship and, if it were to be employed, carries the risk of 
triggering a false Russian launch warning.29 Moreover, North Korean nuclearization is 
unlikely to be reversed, precisely because of the link between its ICBM capabilities and its 
fears of regime change. Even a much more robust U.S. missile defense posture, at either the 
area or national level, would have been unlikely to dissuade it. 

Iran 

With the potential collapse of the Iran nuclear deal looming after its abrogation by 
U.S. president Donald Trump, the world again faces the potential of an Iranian nuclear 
weapons program.30  However, the development and deployment of effective area missile 
defenses offers, in this case, a clear mechanism for reducing the probability of future Iranian 
nuclearization and safeguarding U.S. interests in the Middle East should Iran nuclearize.  

There are three key factors facilitating the potential efficaciousness of area defenses 
with respect to Iran. First, an Iranian nuclear program would be vulnerable to preventative 
intervention. Iran previously pursued a hiding strategy toward weaponization, switching to 
hedging after its program was discovered.31 This history is a clear indicator of such 
vulnerability. Second, Iran lacks an ICBM capacity at present and, if it were to resume 
pursuit of a nuclear weapon, would have to delay developing such a capacity or risk revealing 
a vulnerable weapons program.32 Thus, a successfully nuclearized Iran would face a period of 
time post-nuclearization with the ability to strike regional targets, but not the United States. 
Third, Iran is reasonably secure against direct U.S. regime change (given its large size, 
rugged terrain, developed military doctrine, and ability to hold valuable energy interests 
hostage)33,34, and so, in a nuclear showdown with the United States, would not face the same 
existential stakes that generate North Korea’s intrinsic advantage in the balance of resolve.  

Thus, area defenses, deployed in U.S. partner nations like Israel, Saudi Arabia, and 
other Gulf states that might be held at risk by a nuclear Iran, would reduce the benefit to 
Iranian nuclearization, increase the vulnerability for Iran associated with such nuclearization, 
help to contain Iranian interests, deny an ICBM capability and stabilize a nuclear deterrent 
relationship if Iran nuclearized anyways. Additionally, such defenses could be deployed 
without undermining the strategic deterrent of China, in contrast to area defenses in Korea 
and Japan and national-level defenses. 

China 

28 “Assessments of Selected Weapon Programs,” Defense Acquisitions (Government Accountability 
Office, March 2013), https://www.gao.gov/assets/660/653379.pdf. 
29 Jeffrey Lewis, “How a North Korean Missile Could Accidentally Trigger a U.S.-Russia Nuclear 
War,” The Daily Beast, accessed May 16, 2018, https://www.thedailybeast.com/how-a-north-korean-
missile-could-accidentally-trigger-a-us-russia-nuclear-war. 
30 Ari Heistein and Ezra Friedman, “The United States Withdraws from the Nuclear Deal with Iran: 
Lessons from a Simulation” (The Insitute for National Security Studues), 
http://www.inss.org.il/publication/united-states-withdraws-nuclear-deal-iran-lessons-simulation/. 
31 Narang, “Strategies of Nuclear Proliferation.” 
32 Michael Elleman and Mark Fitzpatrick, “No, Iran Does Not Have an ICBM Program,” War on the 
Rocks, March 5, 2018, https://warontherocks.com/2018/03/no-iran-not-icbm-program/. 
33 Michael Connell, “Iran’s Military Doctrine | The Iran Primer.” 
34 Caitlin Talmadge, “Closing Time: Assessing the Iranian Threat to the Strait of Hormuz,” 
International Security 33, no. 1 (2008): 82–117. 
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The U.S.-China nuclear relationship, as mentioned earlier, differs significantly in 
multiple respects, both from the cases of Iran and North Korea, and from the general 
theoretical frameworks analyzed in this paper. China ranks unequivocally as a great power, 
rather than the middle or minor powers seeking a leap in status via nuclearization that I have 
analyzed thus far. However, the deterrent relationship between the U.S. and China is also 
unlike that between the U.S. and Russia, because China’s arsenal is not so vast as to grant it 
an assured destruction capacity. 

As result of these factors, the U.S.-China strategic balance is especially sensitive to 
the deployment of missile defenses (both area and national). Talmadge outlines, in course of 
analyzing the potential for nuclear escalation between China and the U.S., how the Chinese 
strategic deterrent is vulnerable enough to degradation over the course of a limited U.S.-
China conflict to create offensive instability as China faces a ‘use it or lose it’ imperative.35 
Notably, in her accounting, this dynamic is present even in the absence of specific U.S. 
counterforce priorities in the opening stages of such a conflict. This implies that Chinese 
nuclear planners face real concerns regarding the integrity of their strategic response, 
concerns that no doubt escalate with the deployment of even modestly effective national 
missile defense. When taken in context with China’s demonstrated disapproval of THAAD 
deployment in east Asia (which focuses on the potential for THAAD radars to be employed 
as an ‘early look in’ for GMD interceptors), it becomes clear that investments in both area 
defenses in east Asia, and in national level defenses have the potential to create significant 
instability between the U.S. and China.36 
Conclusions 

The prospect of immunity to the harsh logic of nuclear deterrence is an undeniably 
attractive one today, just as it was during the Cold War. At present, given the increasing 
salience of a variety of novel nuclear security threats and counterproliferation challenges 
ranging from Iran to North Korea, policy discussions of missile defense are understandably 
returning to the fore. However, given the stakes involved in any matter of nuclear security 
and the significant resources involved in the development and deployment of defenses, the 
decision to pursue such systems ought to be guided by robust analysis and a clear-eyed 
accounting of costs and benefits (factors which are often lost in the romantic attraction of 
potential invulnerability).37 

A careful theoretical analysis of the potential effects of missile defense reveals several 
valuable insights. First, national missile defense systems, unless they are virtually 
invulnerable (as opposed to their current dubious efficacy), will decrease the stability of 
nuclear confrontations significantly and, at the same, will be of ambiguous benefit to U.S. 
resolve in such confrontations. Further, as a result of these dynamics, national missile 
defenses are likely to be of little counterproliferation benefit. 

On the other hand, because nuclear confrontations between the U.S. and a non-ICBM 
capable state are likely to be more unstable than those between the U.S. and ICBM capable 
states, area missile defense deployed against non-ICBM nuclear states and nuclear aspirants 

35 Caitlin Talmadge, “Would China Go Nuclear? Assessing the Risk of Chinese Nuclear Escalation in 
a Conventional War with the United States,” International Security 41, no. 4 (April 1, 2017): 50–92, 
https://doi.org/10.1162/ISEC_a_00274. 
36 Ian E. Rinehart, Steven A. Hildreth, and Susan V. Lawrence, “Ballistic Missile Defense in the Asia-
Pacific Region: Cooperation and Opposition,” Congressional Research Service, April 3, 2015, 29. 
37 Fred Kaplan, “The Worst Defense,” Slate, October 17, 2017, 
http://www.slate.com/articles/news_and_politics/war_stories/2017/10/trump_claims_that_u_s_missile
_defense_works_97_percent_of_the_time_it_doesn.html. 
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can enhance U.S. security in some cases. Further, such defenses are significantly more 
effective than national missile defenses, and so can much more plausibly clarify the balance 
of resolve in nuclear confrontation. This allows greater freedom of action in intervening on 
behalf of U.S. interests and increases the stability of such situations. As a result, there is a 
clear potential for area defense to dissuade states that would otherwise pursue hiding paths to 
nuclear weapons from proliferating. 

These insights have significant implications for current U.S. missile defense policies. 
Notably, in Asia, both area and national missile defense are likely to prove 
counterproductive. They will not plausibly improve U.S. security with regard to North Korea 
and carry significant downside risks (chief among them is the introduction of additional 
antagonism and instability to the U.S.-China relationship). However, in the Middle East, 
there is a clear mechanism by which the judicious deployment of area defenses could 
decrease the probability of Iranian nuclearization and enhance U.S. security. 
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“Just One Race Here:” 
Foreign Law and International Norms in 

Constitutional Interpretation 
*Jack Fruchtman

Abstract: The Constitution of the United States – the document by which Americans are legally 
anchored – is subject to various jurisprudential interpretations.  Such variance yields legal 
ambiguity in a number of realms and ultimately impacts the lenses through which justices 
approach cases presented to the Supreme Court.  Countless variables encountered throughout 
the course of justices’ legal careers ultimately contribute to nuances in jurisprudential 
interpretation; foreign law serves as one such variable.  For centuries, Supreme Court justices 
have debated the utility of incorporating aspects of foreign law in their own evaluations of 
American law.  For those justices who view the Constitution through the framework of 
originalism, including Clarence Thomas, Neil Gorsuch, and the late Antonin Scalia, the 
Constitution is “dead.”  By extension, therefore, foreign law, with exception to “old English 
law,” has no place in impacting how American justices approach their own decision-making.  
Contrarily, justices who employ legal interpretations based on a living constitutional basis, 
including Stephen Breyer, Horace Gray, and Ruth Bader Ginsburg, find that utilizing 
international legal precedents is conducive to formulating sound contemporary constitutional 
law.  This article, through examining centuries of constitutional debates, the aforementioned 
contrasts in jurisprudence, and applications of constitutional law, aims to analyze the degree to 
which international law has historically driven and still drives legal decision-making in the 
United States. 

Keywords: Constitution, Jurisprudence, Foreign Law, Originalism, Living Constitution 

When in the Course of human events, it becomes necessary for one people to 
dissolve the political bands which have connected them with another, and to 
assume among the powers of the earth, the separate and equal station to which 
the Laws of Nature and of Nature's God entitle them, a decent respect to the 
opinions of mankind requires that they should declare the causes which impel 
them to the separation.1 

The opinion of the world community, while not controlling our outcome, does 
provide respected and significant confirmation for our own conclusions.2 

1 The Declaration of Independence (1776), emphasis added. 
2 Roper v. Simmons, 543 U.S. 551, at 577 (2005), Justice Anthony Kennedy, delivering the opinion of the Court.  
The best way to understand Kennedy’s jurisprudence is to read his opinions.  Several excellent studies also provide 
insight into his thinking as well: see, for example, Frank J. Colucci, Justice Kennedy’s Jurisprudence: The Full and 
Necessary Meaning of Liberty (Lawrence, Kan.: University Press of Kansas, 2009). 
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The Prize for the Court’s Most Feeble Effort to fabricate “national consensus” 
must go to its appeal . . . to the views of assorted professional and religious 
organizations, members of the so-called “world community.”3 

“In the eyes of government, we are just one race here.  It is American.”4 

Senator Charles Grassley: “Should judges ever look to foreign law for ‘good 
ideas?’  Should they get inspiration for their decisions from foreign law?” 
Solicitor General Elena Kagan: “Well, Senator Grassley, I guess I’m in favor of 
good ideas coming from wherever you can get them, so in that sense  I think for a 
judge to read a Law Review article or to read a book about legal issues or to read 
the decision of a State court, even though there’s no binding effect of that State 
court, or to read the decision of a foreign court, to the extent that you learn about 
how different people might approach and have thought about approaching legal 
issues.”5 

Introduction 

Is international and foreign law part of American law?  As the statements noted above 
indicate, some say yes, others no.  The difference between the two is how vociferous proponents 
and opponents are in presenting their views.  Justice Horace Gray famously wrote in 1900 that 
“international law is part of our law, and must be ascertained and administered by the courts of 
justice of appropriate jurisdiction as often as questions of right depending upon it are duly 
presented for their determination.”6  Dean Harold Koh of Yale University Law School used that 
phrase (“part of our law”) in the title of an article he wrote to advocate the use of foreign and 
international law in judicial decisions.7 

On the other hand, in 1995, Justice Antonin Scalia in an affirmative action case wrote as 
noted in the epigram at the top of this essay, “In the eyes of government, we are just one race 
here.  It is American.”8  His statement has long bewildered anyone who reads it.  Certainly, one 
thing comes to mind for us to interpret his meaning: he thought that all Americans are one and 
the same, that we need not look beyond our borders to determine who we are and what we may 
become, and we have the duty to remain insular and limited.  Of course, no self-respecting 
natural or social scientist considers “Americanness” as a race.  Races are as multifaceted as 

3 Atkins v. Virginia, 536 U.S. 304, at 346 (2002), Justice Antonin Scalia, dissenting. See Bruce Allen Murphy, 
Scalia: A Court of One (New York: Simon & Schuster, 2014). 
4 Adarand Constructors Inc. v. Pena, 515 U.S. 200, at 238 (1995), Justice Antonin Scalia, dissenting. 
5 The Nomination of Elena Kagan to be an Associate Justice of the Supreme Court of the United States, Hearing 
before the Committee on the Judiciary, the United States Senate, 111th Congress, second session, June 28, 2010, 
Serial No J-11-98: 126, accessed on Dec. 15, 2018, at https://www.gpo.gov/fdsys/pkg/CHRG-
111shrg67622/pdf/CHRG-111shrg67622.pdf. 
6 The Paquete Habana, 175 U.S. 677 (1900).  The case had to do with the seizure of a fishing boat as a claim of 
taking a prize at sea.  See Austen L. Parrish, “Storm in a Teacup: The U.S. Supreme Court’s Use of Foreign Law,” 
University of Illinois Law Review 2 (2007): 637-680, accessed Oct. 29, 2018, https://ssrn.com/abstract=891269.  
Gray is best known for upholding birthrate citizenship in his 1898 decision in United States v. Wong Kim Ark, 169 
U.S. 649, but unfortunately joined the majority in Plessy v. Ferguson, 163 U.S. 537 (1896). 
7 Harold Hongju Koh, “International Law is Part of Our Law,” American Journal of International Law 98 (2004): 
43-57, accessed Oct. 2, 2018, https://digitalcommons.law.yale.edu/fss_papers/1782.
8 Adarand Constructors Inc. v. Pena, 515 U.S. 200, at 238 (1995).
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ethnicities, religions, and nationalities.  This assessment grounded Scalia’s worldview.  It served 
as the foundation of his unreservedly and intractable belief that foreign law, international norms 
and conventions, and the ideas of non-American jurists have no place in constitutional 
interpretation. 

On the other side, Justices Anthony Kennedy and Stephen Breyer, Scalia’s longtime 
colleagues on the Court, have long held a contrary view.  Kennedy’s position is engrained above 
in one of the epigrams that grace the beginning of this essay.  Breyer agrees with him.  In his 
book, The Court and the World, Breyer wrote that the problems facing Americans in the twenty-
first century go beyond national boundaries.  As the world shrinks, resulting from enhanced 
communication, travel, and interchange, Americans must consider how the leaders and jurists of 
other countries tackle difficult social, political, and legal problems.  The Supreme Court, he 
argues, is no different.  Globalization has “significantly affected the nature of the Court’s work,” 
he writes, “making it ever more important for the justices to understand, and to take account of, 
foreign legal practices.”9 

Ten years after Scalia wrote so curiously about the “American race,” he debated Breyer at the 
Washington College of Law at American University in what is now regarded as a classic clash of 
ideas.  There, they engaged in a conversation, or really a debate, about the use of foreign law and 
international norms in constitutional interpretation.  As one may guess already, Scalia opposed 
the concept while Breyer praised it, but only to an extent.  First, Scalia was quite clear at the very 
beginning to state unequivocally that he does “not use foreign law in the interpretation of the 
United States Constitution,” though he conceded that he does do so in matters regarding the 
interpretation of a treaty, that is, it is perfectly reasonable to consider the interpretation of a treaty 
by other signatories to the document.  Breyer, on the other hand, more expansively said, that 
judges do “realize full well that the decisions of foreign courts do not bind American courts. . . .  
But if the lawyers find an interesting and useful foreign case, and if they refer to that case, the 
judges will likely read it, using as food for thought, not as binding precedent.  I think that is 
fine.”11 

Origins of foreign law ideology 

The foundation of the different sides that Scalia and Breyer on the use of foreign law and 
international norms has mostly to do with their different modes of constitutional interpretation.  
Scalia was a well-known originalist: he argued throughout his long legal career that judges must 

9 Stephen Breyer, The Court and the World: American Law and the New Global Realities (New York: Alfred A. 
Knopf, 2015), 237.  As we will see, Breyer’s colleagues agreed with him.  See, for example, Duncan B. Hollis, 
“Justice Ginsburg on Using Foreign and International Law in Constitutional Adjudication,” OpinioJuris (Feb. 2010), 
accessed Jan. 15, 2019, http://opiniojuris.org/2010/08/02/justice-ginsburg-on-using-foreign-and-international-law-
in-constitutional-adjudication. 
11 Norman Dorsen, “A Conversation between U.S. Supreme Court Justices,” International Journal of Constitutional 
Law 3 (Oct. 2005) 4: 521, 524, accessed Oct. 22, 2018, 
https://saudeglobaldotorg1.files.wordpress.com/2014/02/scalia.pdf.  The conversation is on YouTube: 
https://www.bing.com/videos/search?q=youtube+scalia+breyer&view=detail&mid=EED19662893CBAE75280EE
D19662893CBAE75280&FORM=VIRE.  See also Scalia’s address, “Foreign Legal Authority in the Federal 
Courts,” American Society of International Law (Apr. 2004): 307, where he noted that “modern foreign legal 
materials can never be relevant to an interpretation of, the meaning, of the U.S. Constitution.”  For a critique, see 
Stephen A. Simon, “The Supreme Court’s Use of Foreign Law in Constitutional Rights Cases,” Journal of Law and 
Courts (Sept. 2013) 2: 279-301, accessed Feb. 28, 209, https://jstor.org/stable/10.1086/670746. 
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interpret all provisions of the Constitution as their framers originally understood and meant 
them.12  This is an exercise in historical inquiry, to determine how they may have used language 
and ideas at the time they drafted and ratified these provisions.13  For Scalia, it is perfectly fine to 
use foreign law, but only if it is, as he once noted, “old English law.”14  He was perfectly happy, 
most of the time, to cite how a provision may have wormed its way into the Constitution as a 
remnant of our British brethren’s common-law tradition.   

For him, as he put it in a lecture at Roger Williams University School of Law, the 
Constitution “is dead . . . It’s not supposed to be flexible.  It’s rigid.”  And, as if to ensure those 
listening, he added, “I am a textualist.  I am an originalist.  I am not a nut. . . .  It ain’t perfect but 
it’s the best thing around.”15  In a speech before The Federalist Society, he explained that the 
argument of constitutional flexibility is one that “goes something like this: The Constitution is 
over 200 years old and societies change.  It has to change with society, like a living organism, or 
it will become brittle and break. . . .  But you would have to be an idiot to believe that.”16 

Scalia used “old English law” in a 2012 unanimous opinion he wrote for the Court.  The 
case involved a search without a proper warrant coordinated by the District of Columbia 
Metropolitan Police Department and the Federal Bureau of Investigation.  They suspected that 
Antoine Jones was a major drug trafficker.  They successfully obtained a warrant, in effect for 
ten days, to place a GPS device on his car in the District to track his moves from location to 
location.  Instead, they placed the device on his wife’s car, tracked him for a longer time than the 
warrant allowed, and even followed him into Maryland.  After his conviction for drug dealing, 
which included the confiscating over $800,000 from the car, he appealed, claiming that the 
evidence had to be tossed out because it was illegally and unconstitutionally obtained.17 

Scalia agreed.  He delved into the original meaning of the Fourth Amendment’s 
protection against “unreasonable searches and seizures.”  Lo and behold, in his quest, he turned 
to the eminent British jurist, Charles Pratt, 1st Earl Camden, who in 1765 that wrote memorable 
words in a famous case known as Entick v. Carrington.  Lord Camden, chief justice of the Court 
of Common Pleas, decried the long tradition of government-issued general warrants, which 
allowed officers of the Crown to search any place and any person for just about anything that 

12 The key analysis is by Scalia himself, A Matter of Interpretation: Federal Courts and the Law (Princeton: 
Princeton University Press, 1997).  See also Scalia, “Originalism: The Lesser Evil,” University of Cincinnati Law 
Review 57 (1989) 849, accessed Feb. 14, 2019.  See more recently, Christopher J. Scalia and Edward Whelan, ed., 
Scalia Speaks: Reflections on Law, Faith, and Life Well Lived (New York: Crown Forum, 2017).  Scalia referred to 
himself as “a fainthearted” originalist because he could not see himself upholding the practice of punishing 
criminals by flogging and other terrible things like that.  Shortly thereafter, he repudiated his “faintheartedness” to 
call himself “an honest originalist.”  See Marcia Coyle, The Roberts Court: The Struggle for the Constitution (New 
York: Simon & Schuster, 2013), 163-165. 
13 See also Jonathan O’Neil, Originalism in American Law: A Constitutional History (Baltimore: Johns Hopkins 
University Press, 2007), and Ilan Wurman, A Debt against the Living: An Introduction to Originalism (Cambridge: 
Cambridge University Press, 2017).  See also Ahkil Reed Amar, The Law of the Land: A Grand Tour of our 
Constitutional Republic (New York: Basic Books, 2015). 
14 Dorsen, 525. 
15 Michael M. Bowden, “A True Original(ist): Justice Antonin Scalia spends a day at RWU Law,” Amicus (Summer, 
2008): 21.   
16 Widely reported: see Melissa McNamara, “Scalia raps ‘living constitution’.” CBS News, Feb. 14, 2006, 
https://www.cbsnews.com/news/scalia-raps-living-constitution/, accessed Mar. 1, 2019. 
17 United States v. Jones, 565 U.S. 400 (2012). 
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they thought might be suspicious evidence of illegal activity.18  For Scalia, based on the original 
meaning of “unreasonable searches and seizures,” thanks to Lord Camden, Jones’s conviction 
was overturned: 

We have no doubt that such a physical intrusion would have been 
considered a “search” within the meaning of the Fourth Amendment when it was 
adopted.  Entick v. Carrington is a “case we have described as a monument of 
English freedom undoubtedly familiar to every American statesman at the time 
the Constitution was adopted, and considered to be the true and ultimate 
expression of constitutional law with regard to search and seizure.  In that case, 
Lord Camden expressed in plain terms the significance of property rights in 
search-and-seizure analysis: “Our law holds the property of every man so sacred, 
that no man can set his foot upon his neighbour’s close without his leave; if he 
does he is a trespasser, though he does no damage at all; if he will tread upon his 
neighbour’s ground, he must justify it by law.”19 

Originalism thus encompasses foreign law--but only at the time of the drafting of the Fourth 
Amendment as long as it is “old English law.” 

On the other hand, Breyer follows the polar opposite of originalism: as a disciple of the 
doctrine of the living constitution, he holds that the proper role of a judge is to adapt the 
provisions of the document to current conditions, to the changing and changed social and 
political environment.20  Judges are not to try to figure out what the framers meant: that is an 
impossible task.  As Justice Robert Jackson famously wrote in the 1952 Steel Seizure Case, “just 
what our forefathers did envision, or would have envisioned had they foreseen modern 
conditions, must be divined from materials almost as enigmatic as the dreams Joseph was called 
upon to interpret for Pharaoh.”21  This is, he said, how a democracy works. 

Breyer echoed Jackson’s words in the title of his 2010 book, Making Our Democracy 
Work.22  In that case, Jackson wrote that “while the Constitution diffuses power the better to 
secure liberty, it also contemplates that practice will integrate the dispersed powers into a 
workable government.”23  A workable government, a workable democracy.  This can only come 
about when judges interpret the Constitution through their contemporary eyes.  In the words of 
Justice William Brennan, 

We current justices read the Constitution in the only way that we can: as 
twentieth-century Americans.  We look to the history of the time of framing and 
the intervening history of interpretation.  But the ultimate questions must be what 
do the words of the text mean in our time?  For the genius of the Constitution 

18 Entick v. Carrington, 1765 English Reports 807, King’s Bench.  Camden has lent his name to many locations in 
the United States, including Camden, New Jersey, and the home of the Baltimore Orioles, Oriole Park at Camden 
Yards. 
19 Jones, at 404-405.  But compare to this, his view as outlined below in his dissent in Roper v, Simmons, 543 U.S. 
551 (2005). 
20 Numerous books and articles have appeared over the past 25 years concerning the doctrine of the living 
constitution.  See, for example, David A. Strauss, The Living Constitution (Oxford: Oxford University Press, 2010), 
and James E. Fleming, Fidelity to our Imperfect Constitution: For Moral Readings and Against Originalisms 
(Oxford: Oxford University Press, 2015).  A bit older, but a fine introduction may be found in Jack Balkin, “Original 
Meaning and Constitutional Redemption,” Constitutional Commentary 24 (Summer 2007): 427-532. 
21 Youngstown Sheet & Tube Inc. v. Sawyer (The Steel Seizure Case), 342 U.S. 579, at 695, Robert Jackson, 
concurring. 
22 Stephen Breyer, Making Our Democracy Work: A Judge’s View (New York: Alfred A. Knoft, 2010). 
23 Youngstown Sheet & Tube, at 636. 
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rests not in a static meaning it might have had in a world that is dead and gone, 
but in the adaptability of its great principles to cope with current problems and 
current needs.24 

Breyer follows in this tradition.  He has noted that “state law is state law, but practically 
speaking, much of that law is national, if not international, in scope.  Analogous 
developments internationally, including the emergence of regional or specialized 
international legal bodies, tend similarly to produce cross-country results that resemble 
each other more and more, exhibiting common, if not universal, principles in a variety of 
legal areas.”  He argued that his view will in fact ultimately “carry the day--simply 
because of the enormous value in any discipline of trying to learn from the similar 
experience of others.”25 

If originalism were not the prevalent doctrine of constitutional interpretation is so many 
twentieth-century cases, it would have been unthinkable for the justices to rule the way they did 
on school desegregation in Brown v. Board,26 privacy rights in Griswold v. Connecticut,27 
abortion rights in Roe v. Wade,28 same-sex relations in Lawrence v. Texas,29 the right of the 
terminally ill to die in Gonzales v. Oregon,30 same-sex marriage in Obergefell v. Hodges,31 and 
on and on.  Simply put, originalists like Scalia (which also includes contemporary justices like 
Clarence Thomas, Neil Gorsuch, and Brett Kavanaugh) argue that no framer of any provision of 
the Constitution ever thought about these issues.  Nor would they have argued, as Breyer has 
done, that it is time for the Court to discuss whether capital punishment violates the Eighth 
Amendment’s prohibition against “cruel and unusual punishments, as he recently did in Glossip 
v. Gross, setting off a thunderstorm of anger by . . . Scalia, of course.32  Scalia’s response was,
unsurprisingly, originalist:

Historically, the Eighth Amendment was understood to bar only those 
punishments that added “terror, pain, or disgrace” to an otherwise permissible 
capital sentence.33  Rather than bother with this troubling detail, Justice Breyer 
elects to contort the constitutional text.  Redefining “cruel” to mean “unreliable,” 
“arbitrary,” or causing “excessive delays,” and “unusual” to include a “decline in 
use,” he proceeds to offer up a white paper devoid of any meaningful legal 
argument.34   

On the other hand, one major outcome of the clash of opposites between originalists and living 
constitutionalists is that most justices now possess a far greater historical sense.  In this sense, 

24 William Brennan, Address to the Text and Teaching Symposium, Georgetown University, Oct. 12, 1985, accessed 
Feb. 22, 2019, http://www.fed-soc.org/resources/id.50/default.asp 
25 Stephen Breyer, Keynote Address, American Journal of International Law Proceedings 97 (Apr. 2-5, 2003): 267, 
266. For an elaboration, see Breyer, The Court and the World, 236-270.
26 Brown v. Board of Education of Topeka, Kansas, 347 U.S. 483 (1954).
27 Griswold v. Connecticut, 381 U.S. 479 (1965).
28 Roe v. Wade, 410 U.S. 113 (1973).
29 Lawrence v. Texas, 539 U.S. 558 (2003).
30 Gonzales v. Oregon, 546 U.S. 243 (2006).
31 Obergefell v. Hodges, 576 U.S. ___, 135 S.Ct. 2584 (2015).
32 Glossip v. Gross, 135 S.Ct. 2726 at 2747 (2015).
33 Citing Justice Clarence Thomas’s concurring opinion in Baze v. Rees, 553 U.S. 35 at 95 (2008).
34 Glossip v. Gross (2015), n.p.
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they are all “originalists” insofar as they delve into the original meaning and understanding, but 
for totally different purposes and goals.35 

Historical uses of foreign law: the eighteenth and nineteenth centuries 

The now-heated issue of whether justices should cite, must less actually use foreign law, 
in constitutional interpretation could be easily settled by practice.36  The Court has used foreign 
law, international norms, treaties, and conventions almost since its inception in 1789.37  Indeed, 
we can even go further to the iconic words noted above in the Declaration of Independence.  But, 
as most constitutional historians will note, the Declaration possesses no legal foundation for U.S. 
law or its founding document because, simply, it was crafted and passed by the Continental 
Congress before there was a United States.  So, where else might we look for whether there is 
precedent for citing foreign law and international norms in constitutional interpretation? 

The answer is that just 15 years after the first Federal Government was elected, the 
Supreme Court resolved a dispute involving a commercial vessel, The Jane, flying under the 
American flag, that was seized as a prize on the high seas.38  It left Baltimore in 1800 headed for 
St. Barthelemy with the idea that both its cargo of flour and the ship itself would be sold.  The 
captain, unnamed in the opinion of the Court, eventually sold the ship and goods to Jared 
Shattuck, who was originally from Connecticut, as was the ship.  Shattuck had moved 
permanently to the West Indies and took up Danish citizenship.  After he changed the name of 
the vessel to The Charming Betsey, he loaded her with a cargo of produce and headed for 
Guadeloupe.  On the way there, a French vessel attacked the ship, its crew boarded her, and 
claimed the ship and cargo as a prize.  But not for long: soon, the American warship, the USS 
Constellation, captured the French privateer and its captain, Alexander Murray in the suit, took 
seized the ship and its cargo.39 

At the time, the United States law, the Nonintercourse Act of 1800, forbid any 
commercial dealings with France because of the wars then raging throughout Europe.  Because 
The Charming Betsey was now under the command of a French officer, the captain of the 
Constellation sold the produce as a prize and brought the ship back to Philadelphia where the 
Danish consul argued that Shattuck as a Danish citizen had a right of ownership.  Both the 
federal district court and circuit court appeals agreed, and the captain of the Constellation 
appealed to the Supreme Court. 

35 In this regard, see Jack Balkin, Living Originalism (Cambridge, MA: Belknap Press of Harvard University Press, 
2011). 
36 Daniel A. Farber, “The Supreme Court, the Law of Nations, and Citations of Foreign Law: The Lessons of 
History,” California Law Review 95 (2007) 1: 1335-1336, accessed on Jan. 15, 2019, 
https://scholarship.law.berkeley.edu/cgi/viewcontent.cgi?referer=https://www.bing.com/&httpsreThe Supreme 
Court, the Law of Nations, and Citations of Foreign Law: The Lessons of History, 95 Cal. L. Rev. 1335 
(2007)dir=1&article=2729&amp;context=facpubs. 
37 Steven G. Calabresi and Stephanie Dotson Zimdahl, “The Supreme Court and Foreign Sources of Law: Two 
Hundred Years of Practice and the Juvenile Death Penalty Decision,” William and Mary Law Review 41 (Dec. 
2005): 743-909, a comprehensive inquiry into this issue and an invaluable source.  And more recently, Stephen 
Yeazell, “When and How U.S. Courts Should Cite Foreign Law,” Constitutional Commentary 26 (2009): 59-74, 
accessed Dec. 1, 2018, https://scholarship.law.umn/edu/concomm. 
38 Murray v. The Charming Betsey, 6 (2 Cranch) U.S. 64 (1804).  Calabresi and Zimdahl give many examples of the 
early use of foreign law by the U.S. Supreme Court, four by John Marshall alone, far too many to recount in the 
present essay.  See Calabresi and Zimdahl, 764-780. 
39 The USS Constellation is today moored in Baltimore’s Inner Harbor. 
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Chief Justice John Marshall also agreed.  The ship and its cargo had to be returned to 
Jared Shattuck.  He noted that Congress never intended to ban commercial relations between the 
United States and the West Indies, but only France.  He also observed that federal law was 
subject to interpretation in light of international law and norms.  “An act of Congress ought 
never to be construed to violate the law of nations if any other possible construction remains, and 
consequently can never be construed to violate neutral rights or to affect neutral commerce 
further than is warranted by the law of nations as understood in this country.  These principles 
are believed to be correct, and they ought to be kept in view in construing the act now under 
consideration.”40  In this way, he clearly rooted his decision in more than federal law.41 

A better well-known decision by Marshall focused on the 1823 seizure of The Antelope 
leading to a dispute over ownership of the slaves aboard ship.42  Article I, Section 9, of the 
Constitution authorizes Congress to ban the slave trade twenty years after the ratification, and it 
did so on March 2, 1807.43  The law went into effect on January 1, 1808.44  Despite the law, the 
importation of slaves to the United States continued surreptitiously and legally by other nations 
such as Spain, Portugal, and Brazil.  This was the context in which The Antelope developed. 

In 1820, federal authorities captured a ship drifting off the coast of Florida, only to find 
on board over 300 captured African slaves heading for the United States.  The crew of the ship 
were U.S. citizens.  The Americans were convinced they were pirates.  Spain and Portugal, 
however, argued that the ship and its human cargo belong to their nations because the ship was 
flying under the cover of their flags.  Because of the law ending the slave trade, the United States 
moved to deport the slaves back to their African homeland.  Inevitably, the dispute made its way 
before Chief Justice Marshall and involved some leading attorneys, diplomats, and politicians of 
the time. 

Spain was represented by a United States Senator, and Portugal by a former member of 
the House of Representatives.45  William Wirt, who in 1807 prosecuted Aaron Burr for treason 
and was then a powerful Attorney General during John Quincy Adams’s presidency, represented 
the United States along with Francis Scott Key, the composer of the words to the National 
Anthem. So impressed was Chief Justice Marshall he commented at the beginning of his 
decision, that the case had “drawn from the bar a degree of talent and of eloquence worthy of the 
questions” to be addressed.46 

Like most Americans at the time, Marshall believed the slave trade was “abhorrent” and 
“detestable,” though not slavery itself, just the horrible transportation of human beings chained 
together for months on slavers across the Atlantic.47  Certainly, the slave trade violated “the lathe 
law of nations.”48  While many nations renounced the practice, some nation it.  The United 
States possessed no authority to intervene in their domestic policies, including capturing slaves 

40 Murray, at 118. 
41 Note, “The Charming Betsey Canon, Separation of Powers, and Customary International Law,” Harvard Law 
Review 121 (Feb. 2008) 4: 1215-1235. 
42 The Antelope, 23 (10 Wheat.) 66 (1825).  The best analysis is the study by Circuit Court Judge John A. Noonan 
Jr., The Antelope: The Ordeal of the Recaptured Africans in the Administrations of James Monroe and John Quincy 
Adams (Berkeley: University of California Press, 1977). 
43 An Act Prohibiting Importation of Slaves (2 Stat. 426, 1807). 
44 Ira Berlin, Generations of Captivity: A History of African-American Slaves (Cambridge, MA: Belknap Press of 
Harvard University Press, 2003). 
45 John Berrien was a Senator from Georgia and John Jared Ingersoll was the former representative. 
46 The Antelope, at 114. 
47 Ibid., at 115, 118. 
48 Ibid., at 120. 
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on the high seas as a prize.  “The principle common . . . is that the legality of the capture of a 
vessel engaged in the slave trade depends on the law of the country to which the vessel belongs.  
If that law gives its sanction to the trade, restitution will be decreed; if that law prohibits it, the 
vessel and cargo will be condemned as good prize.”49  As long as the practice was under the law 
of nations, he wrote, it could be considered piracy: therefore, under the law of nations the most 
of the slaves belonged to their rightful owners: they were sold to American slaveholders and the 
proceeds transferred to Spain and Portugal.  Because a few, however, were taken from American 
ships, they had a right to return to Africa.  They did the following year. 

Several years later, in 1857, the Court decided the infamous case of Dred Scott v. 
Sandford.50  The dispute, as is well known, focused on a black slave, Dred Scott, whose owner 
traveled with him to a free state and free territory, at which point Scott claimed he was no longer 
a slave.  Chief Justice Roger Brooke Taney, who wrote the opinion of the Court, denied Scott 
was a citizen of the United States because of his status as a slave, and thus proclaimed he had no 
right to bring a case to court.  Taney, a Maryland slaveowner, ironically freed his slaves after his 
father’s death.  He clearly opposed slavery personally but did not think the Court was the 
appropriate institution to end it.  He once famously stated, as a litigator in 1819, that slavery was 
“a blot on our national character,” and “every real lover of freedom confidently hopes that it will 
be effectually, though it must be gradually, wiped away.”51 

In his opinion, Taney declined to cite foreign law or international norms in his opinion.  
The reason is that his opinion is the earliest example of the use of originalism (without using the 
term itself of course).  He looked only to what the framers of the Constitution meant and 
understood at the time they wrote and ratified the document.  In words paralleling those of 
Antonin Scalia 150 years later, Taney wrote: 

It is not the province of the court to decide upon the justice or injustice, the policy 
or impolicy, of these laws.  The decision of that question belonged to the political 
or lawmaking power, to those who formed the sovereignty and framed the 
Constitution.  The duty of the court is to interpret the instrument they have framed 
with the best lights we can obtain on the subject, and to administer it as we find it, 
according to its true intent and meaning when it was adopted.52 
While Taney refrained from citing international law, Justice Benjamin Curtis, a 

Massachusetts Republican who dissented, did.  Curtis, who was the first justice on the 
Supreme Court to hold a degree from a law school, argued in Scott’s favor.53  He pointed 
out that many blacks were free citizens at the time not only when the Constitution was 
ratified, but also when the Articles of Confederation were in effect (1781-1788).54  They 
participated in the political process in many states, he states, including possessing the 
right to vote.  But even more: international law prohibits the practice of denying Scott’s 

49 Ibid., at 118. 
50 Dred Scott v. Sandford, 60 U.S. (19 Howard) 393 (1857). 
51 Note, “The Real Justice Taney, The Wilson ‘Quarterly (Fall 2010), accessed Nov. 1, 2018, 
https://wilsonquarterly.com/quarterly/fall-2010-what-if-china-fails/the-real-justice-taney/.  See also Timothy S. 
Huebner, “Roger B. Taney and the Slavery Issue: Looking Beyond--and before--Dred Scott,” Journal of American 
History 97 (June 2010) 1: 17-38. 
52 Dred Scott, at 405, emphasis added. 
53 It was not until the end of the nineteenth and beginning of the twentieth centuries that lawyers predominantly held 
law degrees.  The conventional way to enter the legal profession until that time was to “read” the law with a mentor 
until one was prepared to become a member of the Bar. 
54 The Articles of Confederation were in effect from 1781 until 1788 when the Constitution replaced it. 
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citizenship and right to appear in court.  First, he noted that “the customary law of 
Missouri is the common law, introduced by statute in 1816.55  And the common law, as 
[Sir William] Blackstone says, adopts, in its full extent, the law of nations, and holds it to 
be a part of the law of the land.56  Second, to reemphasize this perspective, he wrote that 
“the rules of international law respecting the emancipation of slaves, by the rightful 
operation of the laws of another State or country upon the status of the slave, while 
resident in such foreign State or country, are part of the common law of Missouri, and 
have not been abrogated by any statute law of that State.”57 

Curtis did not dissent alone.  So too did Justice John McLean, a Republican from Ohio. 
Like Curtis, McLean cited international law as a source of his objections to Taney’s decision.  
Citing several legal scholars and foreign laws, he noted that “the civil law throughout the 
Continent of Europe, it is believed, without an exception, is that slavery can exist only within 
the territory where it is established, and that, if a slave escapes or is carried beyond such 
territory, his master cannot reclaim him, unless by virtue of some express stipulation.”  And he 
continued on this vein, claiming that no European nation is obligated to return a fugitive slave 
to his master.  And this is “under the civil law or the law of nations.” 58 

Several cases in the second half of the nineteenth century continued the practice of 
justices comfortably citing foreign law and international norms.59  One occurred in 1884 when 
a man, Joseph Hurtado, was charged with first degree murder by information rather an 
indictment, which was permitted under California law.60  An information is simply a filing of 
an informal statement by a prosecutor to proceed.  There is no grand jury investigation and the 
handing down of an indictment.  Had Hurtado been tried in federal court, an indictment by 
grand jury would have been necessary.  He thus appealed his case to the Supreme Court, 
claiming that his conviction was unconstitutional under the Fifth Amendment requirement that 
a capital crime was only legitimate when a grand jury handed down an indictment.  In rejecting 
his position, Justice Stanley Matthews, writing for six others, held that as a matter of due 
process, the ideas underlying the principles of the Constitution are a compendium of wisdom 
from many sources, including foreign law.  “The Constitution of the United States was 
ordained, it is true, by descendants of Englishmen, who inherited the traditions of English law 
and history; but it was made for an undefined and expanding future, and for a people gathered 
and to be gathered from many nations and of may tongues.  And while we take just pride in the 
principles and institutions of the common law, we are not to forget that, in lands where other 
systems of jurisprudence prevail, the ideas and processes of civil justice are also not 
unknown.”61 

Twentieth-century instances 

55 Curtis cited 1 Ter.Laws, 436. 
56 Dred Scott, at 595, Curtis dissenting.  Curtis was citing the great analysis by Sir William Blackstone, 
Commentaries on the Laws of England 4 vols. (Oxford: Clarendon Press, 1865-1869), 4: 67. 
57 Ibid., at 601. 
58 Ibid., at 534, McLean dissenting. 
59 A case in point was Reynolds v. United States, 98 U.S. 145 (1878) upheld a federal law prohibiting bigamy in the 
territory of Utah, aimed directly at Mormon practices. 
60 Hurtado v. California, 110 U.S. 516 (1884). 
61 Ibid., at 530-531. 

73



SPRING 2019 “JUST ONE RACE HERE” 

74 

Several twentieth-century cases cited foreign law and international norms.  As noted at 
the very beginning, Justice Gray noted how important this trend was in 1900 in The Paquete 
Habana.  One such case had to do with a law imposing maximum working hours on women in 
Oregon.62  The law was part of an effort in the early century to force government to pass wage 
and hour laws for labor (minimum wages, maximum hours).  The Court continuously, as a 
matter of what it termed “economic liberty,” continuously overturned such legislation, the most 
notable case just three years earlier when the Court did so to a New York State law regarding 
maximum hours for bakers.63  But the Court did not do so here when it came to working hours 
for women.  So, why was that? 

An Oregon organization, the National Consumers League agreed that women were 
weaker than men and thus supported the state’s efforts to pass the law at issue.  A member of the 
group, Josephine Goldmark, recruited her brother-in-law, Louis D. Brandeis, a Boston lawyer 
and progressive leader, to argue a test case of the law.  Brandeis wanted to show the 
reasonableness of the law based on factual evidence.  Accordingly, in his written brief for 
Muller, which Goldmark participated in preparing, Brandeis gathered thirty reports that 
demonstrated the negative impact of long working hours on women.  His 113-page argument, 
now known as “a Brandeis brief,” contained only two pages of legal arguments while the rest 
included sociological data and expert opinion.  He successfully used this approach in several 
other cases involving wage and hour laws.64  In 1916, President Woodrow Wilson nominated 
Brandeis to the Supreme Court. 

Justice David Brewer wrote the opinion for a unanimous Court upholding the law on the 
basis of the information that Brandeis had supplied.  Brewer noted that the laws of several 
foreign nations approved of the practice, and he named them: Britain, France, Switzerland, Italy, 
Germany, Austria, and Holland.  And he even provided citations of the laws of these countries.  
He goes on: 

Then follow extracts from over ninety reports of committees, bureaus of statistics, 
commissioners of hygiene, inspectors of factories, both in this country and in 
Europe, to the effect that long hours of labor are dangerous for women, primarily 
because of their special physical organization.  The matter is discussed in these 
reports in different aspects, but all agree as to the danger.  It would, of course, 
take too much space to give these reports in detail.  Following them are extracts 
from similar reports discussing the general benefits of short hours from an 
economic aspect of the question.  In many of these reports, individual instances 
are given tending to support the general conclusion.  Perhaps the general scope 
and character of all these reports may be summed up in what an inspector for 
Hanover [in Germany] says: ‘The reasons for the reduction of the working day to 
ten hours--(a) the physical organization of women, (b) her maternal functions, (c) 
the rearing and education of the children, (d) the maintenance of the home--are all 
so important and so far-reaching that the need for such reduction need hardly be 
discussed.’”65 

It is useful to see just how deeply impressed Brewer was not only with Brandeis’s prodigious 
research but with the practices of so many nations.  Today, such words would undoubtedly be 

62 Muller v. Oregon, 208 U.S. 412 (1908). 
63 Lochner v. New York, 198 U.S. 45 (1905). 
64 Jill Lepore, These Truths: A History of the United States (New York: W.W. Norton, 2018), 381-382. 
65 Muller, at 412. 
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rejected by many women who claim that this stereotyping of the physical differences between 
men and women is unfair and unrealistic.  However, this was well over 100 years ago. 

But the trend continued.  In 1937, a case came before the Court to determine whether the 
prohibition against double jeopardy, enshrined in the Sixth Amendment, applied to the states.66  
Frank Palko was charged with killing two police officers in Bridgeport, Connecticut.  When the 
jury came back with a guilty verdict in the second degree, the prosecutor tried him again, which 
at the time was permitted under Connecticut law.   

In answering the question before the Court, Justice Benjamin Cardozo said no, the double 
jeopardy provision was “not of the very essence of a scheme of ordered liberty” to apply to the 
states.67  In other words, being retried for the same crime was not a right that was fundamental 
like free speech, freedom of religion, or a free press.  This was not fundamental in American law, 
he went on, but among the laws of foreign governments as well.  He gave the example of the 
right to remain silent, which is provided for in federal, but not state, investigations, and found 
this was rooted abroad: “compulsory self-incrimination is part of the established procedure in the 
law of Continental Europe.”68 

Perhaps the case closest to contemporary uses of foreign law and international norms, and 
the one most cited, is one having to do with the desertion of a soldier during World War II.69  
Albert Trop was serving on a United States military base in Morocco in 1944 when he was held 
in a stockade for violating military discipline.  He escaped and deserted his company.  After he 
surrendered to Military Police, he was dishonorably discharged and returned to the U.S.  In 1952, 
he applied for a passport to travel abroad, but the State Department declined to issue one to him, 
claiming that under the Nationality Act of 1940, the government deprived him of his U.S. 
citizenship because of his desertion.  He was stateless.   

Six years later, his case against the Secretary of State John Foster Dulles reached the 
Supreme Court.  Writing for a bare majority of five to four, Chief Justice Earl Warren overturned 
the State Department decision and held that no American may be deprived of their citizenship for 
any reason whatsoever.  “The basic concept underlying the Eighth Amendment is nothing less 
than the dignity of man. . . .  The Amendment must draw its meaning from the evolving 
standards of decency that mark the progress of a maturing society.”70  It source was that the 
practice was a denial of due process and the Eighth Amendment’s prohibition against cruel and 
unusual punishments, but there was more: statelessness is “a condition deplored in the 
international community of democracies. . . .  The civilized nations of the world are in virtual 
unanimity that statelessness is not to be imposed as punishment for crime.  It is true that several 
countries prescribe expatriation in the event that their nationals engage in conduct in derogation 
of native allegiance.”71 

The same occurred eight years later when the Court extended and the rights to remain 
silent and to counsel when a criminal suspect is held in police custody.72  The outcome is so well 
known today that it is hardly useful to point out just what the Miranda Warning is.  But it is 
embodied in Chief Justice Warren’s majority opinion: a criminal suspect must be warned prior to 
any questioning that he has the right to remain silent, that anything he says can be used against 

66 Palko v. Connecticut, 302 U.S. 319 (1937). 
67 Ibid., at 325. 
68 Ibid, 326, note 3. 
69 Trop v. Dulles 356 U.S. 86 (1958). 
70 Ibid., at 101. 
71 Ibid., at 102. 
72 Miranda v. Arizona, 384 U.S. 436 (1966). 
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him in a court of law, that he has the right to the presence of an attorney, and that, if he cannot 
afford an attorney one will be appointed for him prior to any questioning if he so desires.  
Opportunity to exercise these rights must be afforded to him throughout the interrogation.  After 
such warnings have been given, and such opportunity afforded him, the individual may 
knowingly and intelligently waive these rights and agree to answer questions or make a 
statement.  But unless and until such warnings and waiver are demonstrated by the prosecution at 
trial, no evidence obtained as a result of interrogation can be used against him.73 

More importantly for our purposes, Warren cited foreign law.  He wrote that “the law of 
the foreign countries described by the [lower] Court . . . reflects a more moderate conception of 
the rights of the accused as against those of society when other data are considered.74  Here, he 
cites laws and practices from Britain, Ceylon, India, Scotland.  The last of these, he argued, has 
“limits on interrogation [that] measure up to the Court’s; however, restrained comment at trial on 
the defendant's failure to take the stand is allowed the judge, and, in many other respects, Scotch 
law redresses the prosecutor’s disadvantage in ways not permitted in this country.”75  In 1984 
Justice O’Connor cited Warren’s use of foreign law in the Miranda decision, bringing us up to 
the present dispute.76 

Finally, before we arrive at our contemporary moment, the Court heard a death penalty 
case in which the prisoner faced capital punishment for the rape of a woman who survived the 
attack.77  Justice Byron White ruled that the penalty was disproportionate to the crime.  As he 
noted, “We observe that, in the light of the legislative decisions in almost all of the States and in 
most of the countries around the world, it would be difficult to support a claim that the death 
penalty for rape is an indispensable part of the States' criminal justice system.”78  Now, onto the 
present. . . . 

Execution of the mentally challenged and minors: The Atkins (2002) and Roper (2005) 
decisions79 

Daryl Renard Atkins and a friend, William Jones, spent the day drinking and smoking 
marijuana in Virginia when they ran out of alcohol.  They went to a convenience store only to 
find that they did not have any money either, so they decided to rob a customer.  They abducted 
an airman by the name of Eric Nesbitt, who was stationed at Langley Air Force Base, and forced 
him to withdraw $200 from an ATM.  They then drove him to a secluded area where they shot 
him to death.  The two were shortly arrested and in a plea deal, Jones agreed to turn testimony 
against Atkins in exchange for a reduced sentence.  Like most states with capital punishment 
laws, Virginia declares that a defendant is not eligible for the death penalty when he pleads 
guilty in a capital case.  Atkins, however, faced the death sentence. 

73 Ibid., at 472. 
74 Ibid., at 521-522. 
75 Ibid., at 522. 
76 New York v. Quarles, 467 U.S. 649, at 672, O’Connor concurring in part. 
77 Coker v. Georgia 433 U.S. 584 (1977). 
78 Ibid., at 592, note 4. 
79 Rex D. Glensy, “The Use of International Law in U.S. Constitutional Adjudication,” Emory International Law 
Review 25 (2011): 197-267, accessed Feb. 2, 2019, at http://law.emory.edu/eilr/content/volume-25/issue-
1/articles/international-law-constitutional-adjudication.html. 
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At trial, both men claimed that the other one had shot and killed Nesbitt.  The jury 
believed Jones, and Atkins was sentenced to death.  The Virginia Supreme Court upheld the 
convictions but overturned the penalty because the lower court had used the wrong verdict form. 
In the second penalty phase, the court heard testimony from a psychologist that Atkins had an 
I.Q. of 59, namely that of a nine to 12-year-old boy and had difficulty interacting with the social
environment around him.  The prosecution’s psychologist, in turn, argued that while Atkins
exhibited anti-social behavior at times, he was a man of average intelligence and could tell the
difference between right and wrong.  The jury also learned that Atkins had had 16 previous
felony convictions, ranging from robbery to maiming.  He was sentenced to death once again.80

On appeal, Atkins’s lawyer asked the Virginia Supreme Court to reduce his sentence to 
life in prison because of his mental retardation.  The court declined, relying on Penry v. 
Lynaugh, which held that it was constitutional to execute a person who is mentally retarded.81  In 
the Court’s opinion, Justice Sandra Day O’Connor noted that only one state banned executions 
of the retarded and concluded that there was a national consensus that appeared to favor the 
practice.  By the time Atkins reached the Court, seventeen additional states had banned 
executions of mentally retarded people.  The Supreme Court accepted the Atkins case to 
reconsider Penry, which it overruled by a vote of six to three.  The opinion of the Court was 
written by Justice John Paul Stevens, joined by Justices O’Connor, Anthony Kennedy, David 
Souter, Ruth Bader Ginsburg, and Stephen Breyer.  Chief Justice William H. Rehnquist 
dissented, joined by Justices Scalia and Thomas, and Justice Scalia also wrote a dissent. 

Stevens’s approach to resolving the case was twofold.  First, as O’Connor had in 1989 
investigated how the states handled executions of the mentally disabled.  He noted that “in the 13 
years since we decided Penry v. Lynaugh, (1989), the American public, legislators, scholars, and 
judges have deliberated over the question whether the death penalty should ever be imposed on a 
mentally retarded criminal.  The consensus reflected in those deliberations informs our answer to 
the question presented by this case: whether such executions are ‘cruel and unusual punishments’ 
prohibited by the Eighth Amendment to the Federal Constitution.”82  He concluded that a 1958 
case shed light on this subject. 

Stevens noted that it was “not so much the number of these States that is significant, but 
the consistency of the direction of change.”83  Clearly, Stevens accepted “the evolving standards 
of decency” principle the Court laid down in the 1958 Trop decision.   He emphasized that over 
time, the duty of the Court was to ensure the changing nature of the Constitution: in short, the 
doctrine of the living constitution.  

Second, as had Breyer in his “conversation” with Scalia, he focused on foreign law and 
international norms to determine how other nations and international conventions dealt with the 
issue.  He noted that several secular and religious organizations in the United States had 
submitted amicus briefs in favor of overturning Atkins’s death sentence, but then went beyond 
these arguments to also cite a brief filed by the European Union: “within the world community, 

80 Thomas G. Walker, Eligible for Execution: The Story of the Daryl Atkins Case (Washington, DC: CQ Press, 
2008). 
81 Penry v. Lynaugh (492 U.S. 302 (1989).  This case, in an opinion for the Court by Sandra Day O’Connor, held 
that “mentally retarded” defendants convicted of capital crimes were death-penalty eligible.  The jury could, 
however, consider other penalties when considering the mental capacity of the prisoner. 
82 Atkins v. Virginia, 536 U.S. 304 at 301 (2002). 
83 Ibid., at 315. 
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the imposition of the death penalty for crimes committed by mentally retarded offenders is 
overwhelmingly disapproved.”84 

Justice Scalia was livid.  First, in a clear effort to embarrass Breyer, he recounted the 
facts of the case as starkly as he could and with as much graphic detail as possible: 

I begin with a brief restatement of facts that are abridged by the Court but 
important to understanding this case.  After spending the day drinking alcohol and 
smoking marijuana, petitioner Daryl Renard Atkins and a partner in crime drove 
to a convenience store, intending to rob a customer.  Their victim was Eric 
Nesbitt, an airman from Langley Air Force Base, whom they abducted, drove to a 
nearby automated teller machine, and forced to withdraw $200.  They then drove 
him to a deserted area, ignoring his pleas to leave him unharmed.  According to 
the co-conspirator, whose testimony the jury evidently credited, Atkins ordered 
Nesbitt out of the vehicle and, after he had taken only a few steps, shot him one, 
two, three, four, five, six, seven, eight times in the thorax, chest, abdomen, arms, 
and legs.85 
He then decried Stevens’s attempt at measuring a so-called national consensus by 

counting the states with and without a death penalty for those judged to be mentally disabled.  By 
declaring that a few states had repealed these laws made no sense to him, given that Stevens also 
counted states that did not even have a capital punishment statute.  “Not 18 States, but only 7--
18% of death penalty jurisdictions--have legislation of that scope.  Eleven of those that the Court 
counts enacted statutes prohibiting execution of mentally retarded defendants convicted after, or 
convicted of crimes committed after, the effective date of the legislation.”  But what truly stuck in 
his craw was Stevens’s reliance on Trop’s “evolving-standards-of-decency principle”: 
presumably, in applying our Eighth Amendment “evolving-standards-of-decency” jurisprudence, 
we will henceforth weigh not only how many States have agreed, but how many States have 
agreed by how much.  Of course, if the percentage of legislators voting for the bill is significant, 
surely the number of people represented by the legislators voting for the bill is also significant: 
the fact that 49% of the legislators in a State with a population of 60 million voted against the 
bill should be more impressive than the fact that 90% of the legislators in a State with a 
population of 2 million voted for it.  (By the way, the population of the death penalty States that 
exclude the mentally retarded is only 44% of the population of all death penalty States.) 

Moreover, what really spurred Scalia on was Stevens’s citation of international standards. 
“But the Prize for the Court's Most Feeble Effort to fabricate ‘national consensus’ must go to its 
appeal (deservedly relegated to a footnote) to the views of assorted professional and religious 
organizations, members of the so-called ‘world community’ . . . whose notions of justice are 
(thankfully) not always those of our people.” 86  This grasping at what others beyond the borders 
of the United States may think of local practices was irrelevant.  As he contemplated why 
Stevens would draw on foreign influences, he concluded that there was only one reason: Stevens 
(and the rest of the majority) simply did not like the death penalty and would use any means to 
undermine it. 

84 Atkins, at 31, note 21.  An amicus curiae, or “friend of the Court, brief is a written argument submitted to the 
Court by a person or organization that is not a party to the case.  The writer(s) may volunteer or be invited by the 
Court to submit a position. 
85 Ibid., at 328, Scalia dissenting. 
86 Ibid., at 343, 346-347 (emphasis in the original). 
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In other words, Stevens failed to make a judicial decision but rather set out a statement of 
his (and the majority’s) personal preferences. Justices of the Supreme Court, retorted Scalia, are 
highly unrepresentative of the people of the United States. Moreover, they have no need to cite 
foreign influences to determine the constitutionality of American law. He quotes from Stevens’s 
opinion that the Constitution “contemplates that in the end our own judgment will be brought to 
bear on the question of the acceptability of the death penalty under the Eighth Amendment.”87 
His response was as pointed as possible: “The unexpressed reason for this unexpressed 
‘contemplation’ of the Constitution is presumably that really good lawyers have moral 
sentiments superior to those of the common herd, whether in 1791 or today.”88 At the time of the 
crafting and ratification of the eighth amendment, 1791 as he noted, the framers of the provision 
knew and accepted the penalty of capital punishment, period. 

Hence, once again, Scalia’s animus against the use of foreign law and international norms 
linked to his originalism. To make clear that his grave distaste for the use foreign law and 
international standards annoyed him to no end, he noted that “the Court makes no pretense that 
execution of the mildly mentally retarded would have been considered ‘cruel and unusual’ in 
1791. Only the severely or profoundly mentally retarded, commonly known as ‘idiots,’ enjoyed 
any special status under the law at that time. They, like lunatics, suffered a ‘deficiency in will’ 
rendering them unable to tell right from wrong. And to emphasize his use of what the framers 
may have meant about executing the mentally disabled prisoners at the end of the ratification of 
the eighth amendment, he cited the great eighteenth-century legal scholar, Sir William 
Blackstone, whose massive four-volume compendium analyzed centuries of the English common 
law.89 

This is where things stood when just three years later, the Court again limited the exercise 
of the death penalty, this time regarding those who commit capital crimes before they were 18 
years old.90 

Christopher Simmons was 18 years old when he was convicted of capital murder in 
Missouri and sentenced to death for a crime he committed when he was a 17-year old junior in 
high school. Simmons and two friends planned to burglarize a house and kill its occupant by 
throwing the victim from a bridge. Simmons told his friends that he knew they could “get away 
with it” because they were minors. On the night of the murder, one young man decided not to 
participate (he later testified against Simmons when the state promised to drop all charges 
against him). Simmons and the other friend went to the home of Shirley Crook where they 
reached a lock on a door through an open window. After they turned on a hall light, Crook, 
whose husband was away, awakened and confronted the young men. Simmons recognized her as 
a woman with whom he had earlier been involved in a minor automobile accident. He admitted 
that this factor confirmed his decision to kill her. 

After covering Crook’s eyes with duct tape, Simmons and his friend drove to her to 
Meramec River, where they reinforced the tape, covered her head with a towel, and bound her 
hands and feet with electrical wire. From a railroad trestle, they dropped her into the river, where 
she drowned. A few days later, fishermen called police after they found her body. Meanwhile, on 
the same day, her husband returned from his trip and reported her missing with the house in 

87 Ibid., at 311 (Scalia added the emphasis). 
88 Ibid., at 348. 
89 Ibid., at 340. 
90 Kenneth Anderson, “Foreign Law and the U.S. Constitution,” Policy Review 131 (June/July, 2005): 33-50, 
accessed on Mar. 1, 2019, at http://www.academia.edu/2836574/Foreign_Law_and_the_US_Constitution. 
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disarray. By this time, Simmons was bragging to his friends about his “achievement” and was 
claiming he could get away with it because he was a juvenile. The police soon heard of his 
boasting and arrested him. After waiving his Miranda rights, he confessed. He was charged with 
murder in the first degree, kidnapping, burglary, and robbery. 

Tried as an adult in 1993, the state brought to the court his confession and his 
reenactment of the murder as well as his bragging about the crime. The defense put on no 
witnesses. After he was found guilty, the jury in the penalty phase delivered a verdict of capital 
punishment. In line with an earlier Supreme Court decision that allowed the execution of minors 
between the ages of 15 and 18 years old, Missouri law allowed for the death penalty for juveniles 
who committed capital crimes who were as young as 16 years old.91 After the Missouri Supreme 
Court upheld the verdict, a federal district court denied his appeal. 

Then, in 2002, while Simmons was on death row, the Supreme Court ruled in the Atkins 
decision that the Eighth and Fourteenth Amendments prohibited the execution of the mentally 
disabled. Justice Kennedy ruled that a majority of states either simply did not provide for capital 
punishment or no longer permitted the death penalty for those who were judged to be mentally 
disabled. The Court’s reasoning was based on the changing understanding of the terms “cruel 
and unusual punishments” by considering history, tradition, and precedent, as well as the place 
of the death penalty in the constitutional design. The key precedent the Court cited was again the 
Trop decision when the Court held that “the evolving standards of decency that mark the 
progress of a maturing society” must determine which punishments are so disproportionate as to 
be “cruel and unusual.” Chief Justice Warren in Trop and Justice Kennedy in Atkins also pointed 
to foreign and international law to indicate how out of step the United States was in making a 
U.S. citizen stateless (Trop) or executing the mentally disabled (Atkins). 

Now, armed with the results of Atkins, Simmons again appealed to the Missouri Supreme 
Court, which this time agreed that the reasoning in Atkins concerning the mentally disabled 
applied to juveniles facing capital punishment. The Missouri court claimed that Atkins 
effectively superseded the Supreme Court’s Stanford decision. Simmons was re-sentenced to life 
imprisonment without parole. The state of Missouri appealed to the Supreme Court. 

Justice Anthony Kennedy once again delivered the opinion of the Court, in a five to four 
ruling, affirming the decision of the Missouri Supreme Court. His opinion not only cited Trop, 
but also a 1988 decision when the court held that the execution of a child under the age of 15 
violated the prohibition against cruel and unusual punishments in the Eighth Amendment.92 He 
also noted that the Stanford decision had made it impermissible to execute children between the 
ages of 15 and 18. As he had done in Atkins, he focused on the change in the “national 
consensus” as increasingly numbers of states no longer permitted the execution of a juvenile who 
committed a capital crime before they reached the age of 18. “The evidence of national 
consensus against the death penalty for juveniles is similar, and in some respects parallel, to the 
evidence Atkins held sufficient to demonstrate a national consensus against the death penalty for 
the mentally retarded. . . .   In the present case, too, even in the 20 States without a formal 
prohibition on executing juveniles, the practice is infrequent. . . .  A majority of States have 
rejected the imposition of the death penalty on juvenile offenders under 18, and we now hold this 
is required by the Eighth Amendment.”93 

91 The case is Stanford v. Kentucky, 492 U.S. 361 (1989). 
92 Thompson v. Oklahoma, 487 U.S. 815 (1988). 
93 Roper, at 564, 568. 
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For our purposes here, Kennedy’s assessment of world public opinion and his reliance on 
foreign law and international conventions is key. The United States, he stated, “is the only 
country in the world that continues to give official sanction to the juvenile death penalty. This 
reality does not become controlling, for the task of interpreting the Eighth Amendment remains 
our responsibility. . . . Yet at least from the time of the Court’s decision in Trop, the Court has 
referred to the laws of other countries and to international authorities as instructive for its 
interpretation of the Eighth Amendment’s prohibition of ‘cruel and unusual punishments.’”94 Of 
course, as we have shown, the process of citing international and foreign law, conventions, and 
norms predates Trop. He noted that only the United States and Somalia had declined to ratify the 
United Nations Convention on the Rights of the Child. Article 37 of the document expressly 
prohibited the execution of juveniles who commit capital crimes before they turn 18. Moreover, 
he observed, other significant international covenants contained similar language. He also wrote 
that seven countries other than the United States had executed juveniles, and he named Iran, 
Pakistan, Saudi Arabia, Yemen, Nigeria, the Democratic Republic of Congo, and China. The 
United States would hardly want to be in the company as these nations. He also stated that 
Britain had ended the practice long ago. “In sum, it is fair to say that the United States now 
stands alone in a world that has turned its face against the juvenile death penalty.”95 

The dissent by Antonin Scalia was typical Scalia: full of ridicule, humor, and outrage. To 
understand the full impact of his anger, I will supply many quotations from his opinion. First, he 
noted that clearly Kennedy did adopt his favorite mode of interpretation, originalism, but relied 
only on how the Constitution has evolved over time, i.e., the Trop evolving standards. Moreover, 
he was once again livid over the use of international norms and standards. “The Court thus 
proclaims itself sole arbiter of our Nation’s moral standards--and in the course of discharging 
that awesome responsibility purports to take guidance from the views of foreign courts and 
legislatures. Because I do not believe that the meaning of our Eighth Amendment, any more than 
the meaning of other provisions of our Constitution, should be determined by the subjective 
views of five Members of this Court and like-minded foreigners, I dissent.”96 

Scalia denounced Kennedy’s fuzzy math. In coming up with his view of a new national 
consensus, Kennedy had counted not only the death-penalty states that no longer permitted the 
practice of executing juveniles under 18, but he had included those states that prohibited capital 
punishment for any crime. “Words have no meaning if the views of less than 50 percent of death 
penalty States can constitute a national consensus. Our previous cases have required 
overwhelming opposition to a challenged practice, generally over a long period of time. . . .  By 
contrast, agreement among 42 percent of death penalty States in Stanford, which the Court 
appears to believe was correctly decided at the time, ante, at 20, was insufficient to show a 
national consensus.” He calculated that only 47 percent of the states with capital punishment 
laws prohibited the execution of juveniles. Hardly a national consensus, by his lights. 
“Consulting States that bar the death penalty concerning the necessity of making an exception to 
the penalty for offenders under 18 is rather like including old-order Amishmen in a consumer-
preference poll on the electric car. Of course, they don’t like it, but that sheds no light whatever 
on the point at issue. . .The attempt by the Court to turn its remarkable minority consensus into a 
faux majority by counting Amishmen is an act of nomological desperation.”97 

94 Ibid., at 575. 
95 Ibid., at 577. 
96 Ibid., at 608, Scalia, dissenting. 
97 Ibid., at 610-611. 
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Worse still was the Court’s citation of international law and conventions: here he 
departed, if only momentarily, from his use of the jurisprudence of Lord Camden and Sir 
William Blackstone to lambast Kennedy’s opinion. “The Court’s special reliance on the laws of 
the United Kingdom is perhaps the most indefensible part of its opinion. It is of course true that 
we share a common history with the United Kingdom, and that we often consult English sources 
when asked to discern the meaning of a constitutional text written against the backdrop of 18th-
century English law and legal thought. If we applied that approach today, our task would be an 
easy one. . . .The Court has, however--I think wrongly-- long rejected a purely originalist 
approach to our Eighth Amendment, and that is certainly not the approach the Court takes today. 
. . . To invoke alien law when it agrees with one’s own thinking, and ignore it otherwise, is not 
reasoned decision making, but sophistry.”98 In his view, the Court should either just give up and 
accept foreign law as part of United States law, which he thought was ridiculous, or completely 
stop citing foreign law and international norms in constitutional decision making. Even English 
common law, though? He was not clear. 

Life without parole for juveniles: The Graham case (2010) 

In 1988, the Court ruled that juvenile offenders convicted of a homicide are not eligible 
for the death penalty as a violation of the Eighth Amendment’s prohibition against cruel and 
unusual punishment.99 The question in Graham was whether the prohibition extended to 
sentence for a juvenile of life without parole when he did not commit a homicide. In this case, 
Terrence Graham was 16 years old when he was convicted of armed burglary and attempted 
armed robbery. He spent 12 months in prison and then was released. Six months later, however, 
he was tried and convicted by a Florida state court of armed home robbery and sentenced to life 
in prison without parole. The Florida highest appellate court affirmed his sentence.100 

As he had in Atkins and Roper, Kennedy addressed whether a national consensus 
provided evidence that the nation opposed the practice. Although he noted that thirty-seven states 
and the District of Columbia permitted judges to impose life sentences without parole on juvenile 
offenders who commit non-homicide crimes, he found that actual sentencing practices “discloses 
a consensus against its use.” In fact, he found that only 12 jurisdictions throughout the United 
States imposed life sentences without parole on juveniles convicted of committing crimes that 
did not involve a death. And even most of those jurisdictions did so very rarely. “The available 
data, nonetheless, are sufficient to demonstrate how rarely these sentences are imposed even if 
there are isolated cases that have not been included in the presentations of the parties or the 
analysis of the Court.”101 

Perhaps, this finding alone would have demonstrated to Kennedy that the sentence was a 
violation of the Eighth Amendment’s prohibition against cruel and unusual punishments. But, he 
went on: he found that the practice was in fact rejected “the world over.” He was careful, and 
obviously had Scalia’s scathing criticisms in mind, to say that all he wished to do was see what 
occurred beyond the borders of the United States. Certainly, these legal positions should have no 
direct impact on American law or in judicial determinations, but they may well have something 
to teach. He now concluded that a global consensus was set against the practice. “A recent study 

98 Ibid., at 626-627. 
99 Thompson v. Oklahoma, 487 U.S. 815 (1988). 
100 Florida Supreme Court, 990 So. 2d 1058 (2008). 
101 Graham v. Florida, 560 U.S. 48 (2010), at 61, 64. 
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concluded that only 11 nations authorize life without parole for juvenile offenders under any 
circumstances; and only two of them, the United States and Israel, ever impose the punishment 
in practice.”102 

But this was not all. He also cited the United Nations Convention on the Rights of the 
Child, published in 1989, which every nation in the world had ratified except for the United 
States and Somalia. According to Kennedy, the Convention prohibits “the imposition of ‘life 
imprisonment without possibility of release . . . for offences committed by persons below 
eighteen years of age.’ He concluded that in light of this factor, as he himself had put it in Roper, 
‘“the United States now stands alone in a world that has turned its face against’ life without 
parole for juvenile nonhomicide offenders.”103 Because the overwhelming weight of the 
international community opposed such a practice, the united States should meet its moral and 
political standard. “The Court has treated the laws and practices of other nations and 
international agreements as relevant to the Eighth Amendment not because those norms are 
binding or controlling but because the judgment of the world’s nations that a particular 
sentencing practice is inconsistent with basic principles of decency demonstrates that the Court’s 
rationale has respected reasoning to support it.”104 

One wonders what Scalia would say about Kennedy’s persistence in citing foreign law 
and international law and conventions. But this time, he was silent. Justice Clarence Thomas, an 
originalist like Scalia, addressed the issue, although he lacked flair and humor of his colleague 
and confined his comments about Kennedy’s citations to a mere footnote “because past opinions 
explain at length why such factors are irrelevant to the meaning of our Constitution or the 
Court’s discernment of any longstanding tradition in this Nation.”105 This was not his first foray 
into the breach of battle regarding the use of foreign law. In 1999, for example, he criticized 
petitioners in a case involving the cruelty of having to sit 20 or more years on death row when 
they cited practices in India, Zimbabwe, and the European Court of Human Rights.106 And then 
in 2002, he argued that his Court’s Eighth Amendment jurisprudence should not impose foreign 
moods, fads, or fashions on Americans.”107 

Thomas now made two points. First, he noted the study Kennedy drew on to determine 
that the United States was only one of two countries that actually engaged in the practice. But, 
Thomas argued, the study also showed quite clearly that many countries have on their books the 
penalty for juvenile offenders, even if judges rarely pronounced the sentence. “Second, present 
legislation notwithstanding, democracies around the world remain free to adopt life-without-
parole sentences for juvenile offenders tomorrow if they see fit. Starting today, ours can count 
itself among the few in which judicial decree prevents voters from making that choice.”108 

Gay and lesbian rights: The Lawrence decision (2003) 

102 Ibid., at 80.  The study is Michelle Leighton and Constance de la Vega, “Sentencing Our Children to Die in 
Prison:” Global Law and Practice, University of San Francisco Law Review 42 (2007) 4, accessed October 29, 2018, 
https://ssrn.com/abstract=1277524. 
103 Graham, at 81.  The Roper citation is from Roper v. Simmons, at 576. 
104 Ibid., at 81. 
105 Ibid., at 113, note 12, Thomas dissenting. 
106 Knight v. Florida, 528 U.S. 990, at 989, Thomas concurring in the denial of certiorari. 
107 Foster v. Florida, 537 U.S. 990, at 989 (2002), Thomas again concurring in the denial of certiorari. 
108 Graham, at 114. 
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In Houston, Texas, officers of the Harris County Police Department entered a private 
residence after responding to reports of a weapons disturbance. They entered an apartment where 
some of the officers claimed that they observed the resident, John Geddes Lawrence, and another 
man, Tyron Garner, engaging in private consensual sodomy. The police testimony was confused 
and confusing: of the four officers on the scene, one claimed the two men were engaged in anal 
sex, another claimed oral sex, but two stated they saw nothing of the sort.109 In any event, 
Lawrence and Garner were eventually convicted of violating Texas law, which made it a crime 
to engage in  “deviate sexual intercourse, namely anal sex, with a member of the same sex 
(man).” The law specifically defined “deviate sexual intercourse” as “any contact between any 
part of the genitals of one person and the mouth or anus of another person; or the penetration of 
the genitals or the anus of another person with an object.”110 

The two men claimed the statute violated the equal protection clause of the Fourteenth 
Amendment. After the court rejected their argument, it fined them each $200 and assessed court 
costs of $141.25. On appeal, the Texas Court of Appeals, sitting en banc, also rejected their 
federal constitutional arguments based both on the equal protection and due process clauses of 
the Fourteenth Amendment and affirmed their convictions.111 That court’s decision was based 
largely on a 1986 Supreme Court decision, Bowers v. Hardwick, 478 U.S. 186 (1986), when the 
US Supreme Court upheld Georgia’s anti-sodomy law. Lawrence and Garner then appealed to 
the Supreme Court. 

The major questions before the Court were whether the police, in invading their privacy 
in the exercise of their liberty, violated the due process clause of the Fourteenth Amendment and 
whether the justices should reconsider and even overrule Bowers. There were two additional 
questions for the Court: first, whether the law violated the equal protection clause of the 
Fourteenth Amendment because it addressed the sexual relationships only between men, not 
between men and women; and second, whether it made a difference that many state legislatures 
had repealed their laws against sodomy since 1986 when the Court decided Bowers. 

The Court decided in a six to three decision that the Texas law violated the Fourteenth 
Amendment. This time, as in Roper, Justice Anthony Kennedy, not Breyer, led the majority’s 
opinion for the Court.112 He ruled that the law unconstitutionally invaded Lawrence and Garner’s 
privacy decisions, a form of liberty protected by the due process clause. And he ruled that 
because Bowers was mistakenly decided, it was thus overruled. He noted that the gay and lesbian 
community was a threatened minority community in America and thus needed greater 
constitutional protections from the tyranny of the majority. 

As had Breyer in Atkins and himself in Roper, Kennedy again cited foreign law and 
international conventions, to Scalia’s continued and continuing dismay.  When in 1988 President 
Ronald Reagan nominated Kennedy to the Court, most observers noted that he would bolster the 
Court’s conservative flank. And most of the time, he did, but he parted company with his 

109 The definitive analysis is by law professor Dale Carpenter, Flagrant Conduct: The Story of Lawrence v. Texas, 
How a Bedroom Arrest Decriminalized Gay Americans (New York: Norton, 2012), esp. 61-104.  Carpenter notes 
that the officers were anti-gay (ibid., 99-100) and speculates that the case may have been “cooked up” by gay 
activists to challenge anti-sodomy laws (ibid., 89-96). 
110 Texas penal code, Penal Code, §21.06 
111 Typically, federal appellate courts initially hear cases with a three-judge panel.  When sitting en banc, all the 
judges on the court rehear the appeal, including the original three. 
112 Stephen C. McCaffrey, “There’s a Whole World Out There: Justice Kennedy’s Use of International Sources,” 
McGeorge Law Review 44 (2014): 201-210, accessed Dec. 15, 2018, 
https://scholarlycommons.pacific.edu/mlr/vol44/iss1/9. 
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conservative colleagues on issues regarding gay and lesbian rights. Here, he took comfort in 
citing foreign law and international norms. This does not mean, like Breyer, he was an advocate 
for the doctrine of the living constitution necessarily nor was he a follower of Scalia’s beloved 
originalism. He argued that a judge must approach each dispute that comes before the Court on 
its own ground and determine whether any provision of the Constitution will appropriately 
resolve it. 

  In a concurrence, Sandra Day O’Connor joined the majority, focusing on the law’s 
singling out only homosexual, and not heterosexual, sodomy as a violation of the Fourteenth 
Amendment’s equal protection clause. The dissent, unsurprisingly, was led by Antonin Scalia, 
along with his fellow originalist, Clarence Thomas, as well as Chief Justice Rehnquist who was 
not an originalist either. 

Kennedy first attacked Bowers on the grounds that it simplistically held that all 
homosexual couples want is to have the freedom to engage in sexual conduct with members of 
their own sex. Justice Byron White, who wrote for the Court in Bowers, argued that historically 
during the Constitution’s long history, states had long criminalized such conduct and he saw no 
reason for the Court to intervene to change that. Kennedy responded that “to say that the issue in 
Bowers was simply the right to engage in certain sexual conduct demeans the claim the 
individual put forward, just as it would demean a married couple were it to be said marriage is 
simply about the right to have sexual intercourse.” More important for Kennedy was that not 
only the Texas law, but ever state statute like it in the United States, is designed to control 
personal relationships in the privacy of their own home between consenting adults, which the 
liberty component of the due process clause protects under the Fourteenth Amendment. “When 
sexuality finds overt expression in intimate conduct with another person, the conduct can be but 
one element in a personal bond that is more enduring. The liberty protected by the Constitution 
allows homosexual persons the right to make this choice.”113 

He grounded his position on the publication in 1955 by the American Law Institute when 
it issued its Model Penal Code, opposing “criminal penalties for consensual sexual relations 
conducted in private.”114 He noted that many states soon followed and designed their laws in 
conjunction with the new code.  This was the beginning of a new national consensus, the same 
argument that he had made in Roper and Breyer in Atkins.  In 1961, all 50 states had laws 
criminalizing sodomy, but now, he argued, “the 25 States with laws prohibiting the relevant 
conduct referenced in the Bowers decision are reduced now to 13, of which four enforce their 
laws only against homosexual conduct.  In those States where sodomy is still proscribed, whether 
for same-sex or heterosexual conduct, there is a pattern of nonenforcement with respect to 
consenting adults acting in private.  The State of Texas admitted in 1994 that as of that date it 
had not prosecuted anyone under those circumstances.”115 

Kennedy then moved onto Scalia’s great bugaboo: foreign law and international 
conventions.  He noted that in his Bowers concurrence, Chief Justice Warren Burger had made 
“sweeping references . . .  to the history of Western civilization and to Judeo-Christian moral and 
ethical standards,” which failed to account for what Kennedy called “other authorities pointing in 
an opposite direction.”116  And just what were these “other authorities?”  First, he said, in 1957, a 
British parliamentary committee recommended that Britain repeal its laws punishing homosexual 

113 Lawrence v. Texas 539 U.S. 558, at 567 (2003). 
114 Ibid., at 572. 
115 Ibid., at 573. 
116 Ibid., at 572. 
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conduct.  Because of this recommendation, Parliament in 1963 issued the Wolfenden Report of 
the Committee on Homosexual Offenses and Prostitution.  Named for Sir John Wolfenden, who 
led the committee, the committee clearly sought to determine how it was that so many gay 
members of Parliament had been charged with criminal offenses.117  Ten years later, the British 
Parliament enacted most of the recommendations. 

Kennedy cited what he considered to be an important decision by the European Court of 
Human Rights in a case similar to Bowers and to this case.  A gay man in Northern Ireland 
challenged a law that prohibited him from engaging in consensual sex with another man.  Police 
had arrested him in his home and feared that the authorities would prosecute him.  The European 
Court of Human Rights “held that the laws proscribing the conduct were invalid under the 
European Convention on Human Rights.  Authoritative in all countries that are members of the 
Council of Europe (21 nations then, 45 nations now), the decision is at odds with the premise in 
Bowers that the claim put forward was insubstantial in our Western civilization.”118  Moreover, 
while the court’s decision was definitive for these nations, it was consistently upheld after it was 
first decided in 1981: “The European Court of Human Rights has followed not Bowers, Kennedy 
argued, “but its own decision in Dudgeon v. United Kingdom.119  He noted that “other nations, 
too, have taken action consistent with an affirmation of the protected right of homosexual adults 
to engage in intimate, consensual conduct.  The right the petitioners seek in this case has been 
accepted as an integral part of human freedom in many other countries. There has been no 
showing that in this country the governmental interest in circumscribing personal choice is 
somehow more legitimate or urgent.”120 

Scalia’s response was not only testy, but fumingly hot.  He thought it was as clear as day 
that if the people of Texas wanted, for moral or political or social reasons, to have a law 
prohibiting sodomy between two consenting male adults or anyone else, they had a perfect right 
to have it.  The role of the Court was not to place a moral guidepost to block the citizenry.  After 
all, there was no difference between this law and laws prohibiting fornication, bigamy, adultery, 
adult incest, bestiality, and obscenity.  But the Court’s majority denies this, and why?  For one 
simple reason: the justices who voted to overturn the law have  

largely signed on to the so-called homosexual agenda, by which I mean 
the agenda promoted by some homosexual activists directed at eliminating the 
moral opprobrium that has traditionally attached to homosexual conduct. . . .  It is 
clear from this that the Court has taken sides in the culture war, departing from its 
role of assuring, as neutral observer, that the democratic rules of engagement are 
observed. Many Americans do not want persons who openly engage in 
homosexual conduct as partners in their business, as scoutmasters for their 
children, as teachers in their children's schools, or as boarders in their home. They 
view this as protecting themselves and their families from a lifestyle that they 
believe to be immoral and destructive.121 

117 Brian Lewis, Wolfenden’s Witnesses: Homosexuality in Postwar Britain (London: Palgrave Macmillan, 2016, 
and Matt Houlbrook, Queer London: Perils and Pleasures in the Sexual Metropolis, 1918-1957 (Chicago: 
University of Chicago Press, 2005). 
118 Lawrence v Texas, at 573.  The case is Dudgeon v. United Kingdom, 45 Eur. Ct. H.R. (1981), ¶52. 
119 Ibid., at 577.  Kennedy cited several cases based on Dudgeon: P.G. & J.H. v. United Kingdom, App. No. 
00044787/98, ¶56 (Eur. Ct. H.R., Sept. 25, 2001); Modinos v. Cyprus, 259 Eur. Ct. H.R. (1993); Norris v. Ireland, 
142 Eur. Ct. H.R. (1988). 
120 Ibid., at 576-577. 
121 Ibid., at 602, Scalia, dissenting. 
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There is, therefore, no need to cite irrelevant foreign law or European judicial 
decisions because the citizens themselves have spoken.  Indeed, he said, the standard to 
establish a right as fundamental, as established by the Court itself, has to be based on 
whether a law or practice is “so rooted in the traditions and conscience of our people as to 
be ranked as fundamental.”122  For Scalia, America’s laws and traditions firmly establish 
that the states may criminalize homosexual acts at will. 

To avoid any attack on him personally that he was writing out of prejudice, Scalia 
insisted that he has “nothing against homosexuals, or any other group, promoting their 
agenda through normal democratic means.”  He stated that he would not want states to 
criminalize homosexual acts nor forbid them from doing so.  He would simply leave it to 
the democratic process.  Projecting into the future, he mused what might be next before 
the Court: will other challenged personal relationships come before the justices, 
something like same-sex marriage?  Kennedy said no, but Scalia?  He just says, “Do not 
believe it.”123 

It turned out Scalia’s prediction was correct.  Ten years later, the Court decided 
whether same-sex marriage was also a fundamental right.  In 2013, the issue of same-sex 
marriage reached the Court in two cases, one involving a federal law, known as the 
Defense of Marriage Act or DOMA, the other an amendment to the California 
constitution stating that the state recognized only marriages between one man and one 
woman. 

In 1996, Congress passed DOMA that also recognized marriage as the union of one man 
and one woman.  DOMA was an amendment to the “Dictionary Act,” a measure that identified 
over 1,000 federal programs, including social security survivors’ benefits, filing joint tax returns, 
and non-payment of estate taxes for a surviving spouse.  Section 3 denied all these federal 
benefits to same-sex couples.  President Bill Clinton signed the law but once out of office 
opposed it on constitutional grounds.  President Barack Obama supported it until 2011 when he 
announced that the Department of Justice would no longer defend it in court, but his 
administration would continue to enforce it. 

Meantime, voters in California in 2008 added an amendment to the state constitution via 
an initiative called Proposition 8 or Prop 8.  The amendment provided that “only marriage 
between a man and a woman is valid or recognized in California.”  Opponents immediately 
mounted a challenge to the amendment on equal protection grounds.  In 2009, Alameda County 
denied Kristin Perry and her partner, Sandra Stier, a marriage license because they were a same-
sex couple.  The same was true of a same-sex male couple in Los Angeles County.  Both couples 
challenged the law in federal district court as a violation of the Fourteenth Amendment’s Equal 
Protection Clause.  That court agreed and overturned Prop 8.  The judge, Vaughn Walker, placed 
an injunction on its enforcement.  The injunction stated that California officials “in their official 
capacities, and all persons under [their] control or supervision . . . are permanently enjoined from 
applying or enforcing Article I, Section 7.5 of the California Constitution.”124  Section 7.5 is the 
amendment banning same-sex marriages. 

Governor Jerry Brown declined to appeal Walker’s decision because he agreed with it.  
Instead, the original supporters of Prop 8, led by Dennis Hollingsworth, intervened.  The United 

122 Ibid., at 593.  Scalia was citing the standard as laid down in Moore v. East Cleveland, 431 U.S. 494 (1977). 
123 Ibid., at 603-604. 
124 Perry, et al. v. Schwarzenegger, et al. Federal District Court for Northern California, No. C 09-2292 VRW, 136 
(2010). 
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States Court of Appeals for the Ninth Circuit affirmed Judge Walker’s decision but placed a stay 
on the injunction, pending a final decision from the Supreme Court.125 

The question in the DOMA case was different from the California case in that it involved 
only one section of the law.  In 2007, Edith Windsor and Thea Clara Spyer were married in 
Ontario, Canada.  Two years later, Spyer died, leaving her entire estate to Windsor who was then 
faced with a federal inheritance tax bill of over $363,000.  A surviving spouse in an opposite-sex 
marriage would not have had to pay any tax.  The Internal Revenue Service rejected Windsor’s 
exemption claim because of DOMA. 

In 2011, New York State legalized same-sex marriages and Windsor filed suit in federal 
district court against the IRS demanding a refund.  That court overturned DOMA on grounds that 
it violated the equal protection of the laws as incorporated into the Due Process Clause of the 
Fifth Amendment.126 

Because the Obama administration, like Governor Brown in California, declined to 
defend the law, the Republican leadership of the House of Representatives, the Bipartisan Legal 
Advisory Group or BLAG, intervened.  Five leaders of House Republicans led by Speaker of the 
House John Boehner argued the case for DOMA.  The United States Court of Appeals for the 
Second Circuit affirmed the lower court decision to overturn the act.  At this point, even with the 
law overturned at the circuit court level, the Justice Department appealed to the Supreme Court, 
arguing that the final decision on the law must come from the nation’s highest court. 

In its decision, the Supreme Court focused only on Section 3’s denial of federal benefits 
to same-sex couples.  In a five to four ruling, Justice Anthony Kennedy, writing for the Court, 
held that BLAG had standing because the Second Circuit required the IRS to issue a refund with 
interest.  He then ruled that the denial of federal benefits to same-sex married couples violated 
the due process clause of the Fifth Amendment as it incorporated the equal protection of the 
laws.127  The federal government must therefore offer all benefits to same-sex married couples in 
those states that recognized such marriages just as it does to opposite-sex ones. 
And then, just two years later, the Court faced head-on the issue of same-sex marriage as a 
constitutional right. 

Same-sex marriage: The Obergefell case (2015) 

The case involved four states--Michigan, Kentucky, Ohio, and Tennessee--all of which 
defined marriage as a union between one man and one woman.  Fourteen same-sex couples and 
two men whose same-sex partners were deceased filed suits in Federal District Courts in their 
home States, claiming that state officials violated the Fourteenth Amendment by denying them 
the right to marry or to have marriages lawfully performed in another State given full 
recognition.  Each District Court ruled in petitioners’ favor, but the Sixth Circuit consolidated the 
cases and reversed.128 

125 Perry, et al. v. Schwarzenegger, et al, United States Court of Appeals for the Ninth Circuit, 18-15292 (2010). 
126 Windsor v. United States, 833 F. Supp. 2d 394 (SDNY 2012).  In 1954, the Court created and used the principle 
of “reverse incorporation” meaning that the due process clause of the Fifth Amendment incorporates the equal 
protection clause of the Fourteenth Amendment and applies it to the United States. See Bolling v. Sharpe, 347 U.S. 
497 (1954), reaffirmed in Adarand in 1995.  
127 United States v. Windsor, 570 U.S. 744 (2013). 
128 Obergefell v. Hodges, Sixth Circuit, No. 14-556, slip op. at 25 (U.S. June 26, 2015). 
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The Supreme Court, voting five to four, overruled the Sixth Circuit, and held that the 
Fourteenth Amendment requires a State to license a marriage between two people of the same 
sex and to recognize a marriage between two people of the same sex when their marriage was 
lawfully licensed and performed out-of-State.  Justice Kennedy, who wrote the opinion of the 
Court, had not dealt with international convention or foreign law when he ruled in the Windsor 
decision.  Writing for four others, Kennedy addressed marriage from a historical point of view, 
citing, among other sources, the Chinese philosopher Confucius and the Roman philosopher and 
legal scholar Cicero.  He concluded that “it is fair and necessary to say these references were 
based on the understanding that marriage is a union between two persons of the opposite sex.”129 
Moreover, he decried the stance taken by Sir William Blackstone, in his Commentaries on the 
Laws of England, when he addressed the law of coverture, namely male-dominated society, 
setting the stage for the understanding that marriage could be between one man and one woman 
with the man controlling the strings.  Ultimately, he went on, “as society began to understand 
that woman have their own equal dignity, the law of coverture was abandoned.”130 

Scalia’s response was to ignore these non-American sources and focus only on 
Kennedy’s attempt to turn the Constitution into an elastic document that could be bent and 
spread out however a majority on the Court wished: “what really astounds is the hubris reflected 
in today’s judicial Putsch.  The five Justices who compose today’s majority are entirely 
comfortable concluding that every State violated the Constitution for all of the 135 years 
between the Fourteenth Amendment’s ratification and Massachusetts’ permitting of same-sex 
marriages in 2003.”131 

Even more, he ridiculed Kennedy and his opinion, including his writing style.  It is 
necessary to set out the entire rant to see the whole flavor of his dissent.  The quotations Scalia 
cites come from Kennedy’s opinion for the Court. 

The nature of marriage is that, through its enduring bond, two persons together 
can find other freedoms, such as expression, intimacy, and spirituality.”  (Really? 
Who ever thought that intimacy and spirituality [whatever that means] were 
freedoms?  And if intimacy is, one would think Freedom of Intimacy is abridged 
rather than expanded by marriage.  Ask the nearest hippie. Expression, sure 
enough, is a freedom, but anyone in a long-lasting marriage will attest that that 
happy state constricts, rather than expands, what one can prudently say.) Rights, 
we are told, can “rise … from a better informed understanding of how 
constitutional imperatives define a liberty that remains urgent in our own era.”  
(Huh? How can a better informed understanding of how constitutional 
imperatives [whatever that means] define [whatever that means] an urgent liberty 
[never mind], give birth to a right?)  And we are told that, “in any particular 
case,” either the Equal Protection or Due Process Clause “may be thought to 
capture the essence of a right in a more accurate and comprehensive way,” than 
the other, “even as the two Clauses may converge in the identification and 
definition of the right.”  (What say?  What possible “essence” does substantive 
due process “capture” in an “accurate and comprehensive way”?  It stands for 
nothing whatever, except those freedoms and entitlements that this Court really 
likes. And the Equal Protection Clause, as employed today, identifies nothing 

129 Obergefell v. Hodges, 135 S.Ct. 2584 (2015), at 2594. 
130 Ibid., at 2595. 
131 Ibid., at 2629, Scalia dissenting. 

88



SPRING 2019 “JUST ONE RACE HERE” 

89 

except a difference in treatment that this Court really dislikes.  Hardly a 
distillation of essence.  If the opinion is correct that the two clauses “converge in 
the identification and definition of a right,” that is only because the majority’s 
likes and dislikes are predictably compatible.)  I could go on.132 

Thankfully, he did not go on. 

Lessons learned 

What, then, have we learned from this survey?  First, the use of foreign law and 
international norms have long been part of constitutional interpretation.  Beginning even with 
Jefferson’s words in the Declaration of Independence, many justices of the United States 
Supreme Court have not only learned a great deal from other nations’ practices and jurisprudence 
but have also clearly used it in their own decision making. 

Second, Scalia’s originalism certainly informed his animus against citing foreign sources 
when adjudicating cases in American courts.  The same holds true for Justice Clarence Thomas, 
an originalist currently on the Court, but it is far too early to determine the role two other 
originalists, now also on the Court, will play, namely Justices Neil Gorsuch and Brett 
Kavanaugh.  Surely, for most originalists, the sole meaning of the earliest provisions of the 
Constitution have their roots in the English common law.  Therefore, it is perfectly appropriate to 
cite English sources, such as use of the thought of Sir William Blackstone or Lord Camden.  But 
to go farther than that is to undermine the original understanding of these provisions at the time 
they were drafted and ratified. 

Third, those who reject originalism, and they need not only be progressive or liberal 
jurists, look to as many sources as possible to seek the means toward making just and equitable 
decisions.  This is true of both Breyer (a progressive) and Kennedy (a conservative) and we 
could add to this list several other liberal and conservative justices, such as Ruth Bader Ginsburg 
(liberal133) and Sandra Day O’Connor (conservative134).  The United States does not exist in a 
vacuum.  It is, like it or not, part of a world community that requires its leaders at all levels of 
government and in positions of authority-executive, legislative, or judicial-to understand how the 
rest of the world works, how the rest of the world thinks about matters that may even have a 
direct impact on United States law and Constitution. 

132 Ibid., at 2630. 
133 “From the birth of the United States as a nation, foreign and international law influenced legal reasoning and 
judicial decisionmaking.  Founding fathers, most notably, Alexander Hamilton and John Adams, were familiar with 
leading international law treatises, the law merchant, and English constitutional law.  And they used that learning as 
advocates in legal contests,” “‘A Decent Respect for the Opinions of [Human]kind:’ The Value of a Comparative 
Perspective in Constitutional Adjudication,” Address before the International Academy of Comparative Law, 
American University, July 30, 2010, accessed Nov. 1, 2018, at 
https://www.supremecourt.gov/publicinfo/speeches/viewspeech/sp_08-02-10. 
134 Roper, at 604, O’Connor, dissenting: “I disagree with Justice Scalia’s contention that foreign and international 
law have no place in our Eighth Amendment jurisprudence.  Over the course of nearly half a century, the Court has 
consistently referred to foreign and international law as relevant to its assessment of evolving standards of decency.” 
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